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INTRODUCTION
There are two dispositive principles upon which both parties to this appeal seem to
agree: A UIM carrier steps into the shoes of the underlying tortfeasor when resolving a
claim for underinsured motorist benefits, and a UIM claimant must be "legally entitled to
recover" from (meaning it must have a "viable claim" against) the underlying tortfeasor
in order to recover UIM benefits.
Hartford argues in this appeal that, because Dorothy Berkemeir died during the
pendency of her UIM claim, it is permitted to assert the Survival Statute as a defense just
as the tortfeasor could, and that, because Berkemeir had already received more from the
tortfeasor than she could have sought under the Survival Statute, she has no claim for
UIM benefits.
Boiled down, Berkemeir's response essentially argues that, even after her death,
she remained "legally entitled to recover" against Alexander and had a "viable claim that
is able to be reduced to judgment" for these reasons:
1) The defenses that a UIM earner may assert are determined as of the date of the
underlying settlement with the tortfeasor. Because the Survival Statute was not available
to Alexander as a defense when he settled with Berkemeir before her death, her UIM
carrier cannot assert the defense either. (Br. Appellee, p. 28).
2) The viability of Berkemeir's claim was irrevocably established by Hartford's
consent to the underlying settlement with Alexander, and its agreement to arbitrate the
extent of Berkemeir's personal injuries. (Br. Appellee, p. 8).
1

3) The Survival Statute only pertains to "causes of action arising out of personal
injury," and Berkemeir "did not sue Hartford for her personal injury." Berkemeir "sued
Hartford for breach of the UIM provisions of the insurance contract, seeking to recover
for the amount Mr. Alexander was uninsured." (Br. Appellee, p. 8). By arguing that the
Survival Statute applies to a claim for UIM benefits, the Hartford is trying to "apply
personal injury tort principles to interpret contractual claims for UIM benefits." (Br.
Appellee, pp. 8-9, 37-38).
Berkemeir also argues that, if the Survival Statute applies, she is still entitled to
receive UIM benefits in the amount of her special damages. (Br. Appellee, p. 42).
These issues are addressed below.
ARGUMENT
I.

BERKEMEIR'S CLAIM WAS NO LONGER VIABLE UPON
HER DEATH.

A.

The defenses to Berkemeir's UIM claim were not frozen by the underlying

settlement with Alexander.
Berkemeir acknowledges that, under this Court's precedent, no UIM benefits are
owing unless the claimant has a "viable claim" against the tortfeasor. Lieber v. ITT
Hartford Ins. Ctr., Inc., 2000 UT 90, 15 P.3d 1030; State Farm Mutual Automobile
Insurance Co. v. Clyde, 920 P.2d 1183 (Utah 1996).
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Berkemeir argues, though, that those cases are so distinguishable that Hartford
should not even have cited them.1 The crucial distinction, according to Berkemeir: The
plaintiffs in Lieber and Clyde "never had a viable claim against the tortfeasor," whereas
in this case, Berkemeir did have a viable claim against Alexander at the time of the
underlying settlement. (Br. Appellee, p. 25 (Berkemeir's emphasis); see also id., pp. 2123, 25-27, and 28 ("Mrs. Berkemeir is legally entitled to recover general damages against
Hartford because she was legally entitled to recover general damages from Mr.
Alexander at the time of settlement")).
The immediate problem with that reasoning is that it runs counter to the notion
that a UIM claim proceeds in all respects as if it were against the tortfeasor. The
underlying settlement may be thought of as the first stage in a two-stage process.
Through the legal fiction that underlies UIM and UM coverage, the carrier assumes the
tortfeasor's role from the point of that initial settlement until the final resolution.
Whatever defenses the tortfeasor could assert, the UIM carrier may also assert. No

On this point, Berkemeir's brief contains an inappropriate personal attack on Hartford's
counsel. Page 28 of the brief states: "Continuing with the tradition Hartford's sister
corporation established in Lieber v. ITT Hartford Ins. Ctr.y Inc., 2000 UT 90, 15 P.3d
1030, Hartford tortures the analysis and holdings of these cases. The 'inaccurate
assertions in Hartford's brief referred to in Lieber, appear in this case in the form of an
incomplete and inaccurate statement of facts, and an attempt to torture the analysis and
holding of key cases in an effort to avoid paying UIM benefits." As Berkemeir's counsel
is well aware, counsel for Hartford in this case are from a different law firm, and had no
involvement in the Lieber case. Counsel in this case have never had such an accusation
lodged against them. Berkemeir may disagree with Hartford's arguments, but this remark
is nothing more than a cheap shot to which the undersigned take exception.
3

different rule should apply just because a particular defense happens to involve the death
of the plaintiff.
Berkemeir's attempt to freeze a UIM claim as of the date of the underlying
settlement poses numerous practical problems. If, during the pendency of a UIM claim, a
plaintiff acts against her physician's advice and exacerbates her injuries, is the UIM
carrier barred from raising a mitigation of damages defense at trial? Suppose a plaintiff
fully recovers without a surgical procedure that her doctors originally predicted would be
required. Is the UIM carrier still required to include it as part of her damages?
And is it only the UIM carrier's defenses that are frozen, or is it also the plaintiffs
damages? If, during the pendency of a UIM claim, a plaintiff develops complications
attributable to the accident, can the UIM carrier refuse to take that into account because
the case wasn't worth as much when the tortfeasor originally settled? What if a new (but
expensive) medical treatment becomes available that will greatly aid the plaintiffs
recovery, or this Court overturns an earlier decision and thereby increases the value of a
plaintiffs claim? All of those developments could - and should - factor into a UIM
claim.

9

A fairness issue is also presented by tying the UIM carrier's rights to someone else's
timetable. A UIM carrier usually has no control over the timing of the underlying
settlement. In this case, for example, more time passed between the accident and the
underlying tort settlement than between the settlement and the originally scheduled UIM
arbitration. (The accident occurred on October 16, 1995, and the settlement was reached
on October 9, 1996. By contrast, if Berkemeir had appeared for her IME, the UIM
process would have been resolved on July 21, 1997. Even the rescheduled arbitration
date, September 23, 1997, was a shorter period of time.)
4

It seems evident from Berkemeir's brief that the estate simply does not like the
effect of the Survival Statute. It may be true, as Berkemeir notes, that if the case had
been arbitrated earlier, she would have received benefits unaffected by the statute. But
the same lament could be made by the estate of every plaintiff who dies of unrelated
causes before resolution of a claim (most of whom will not have caused the delay by
failing to appear for an IME). Mrs. Berkemeir was subject to the same laws, including
the Survival Statute, as everyone else injured in an automobile accident.
Berkemeir's brief suggests, however, that for a UIM carrier to assert the Survival
Statute, it must be specifically mentioned in the policy. (See Br. Appellee, p. 29) ("if
Hartford wanted to limit or terminate eligibility for UIM benefits upon the death of the
insured, it easily could have drafted such a provision into the insurance contract. . . .")).
This contention overlooks the fact that the benefits payable under a UIM policy are
defined by, and coextensive with, the damages a plaintiff is legally entitled to recover
against the tortfeasor. By definition, therefore, UIM claims are inherently subject to the
same defenses and other legal principals that limit recovery against the tortfeasor. An
insurance policy is not required to identify every defense or limitation that might apply in
an underlying accident case.
Berkemeir also makes the startling assertion that Hartford's argument, if it
prevails, will prevent anyone in Utah from ever asserting a UIM claim. The logic goes
like this: Once a tortfeasor settles and obtains a release, no claim remains viable against
him personally, and therefore no UIM claim could be asserted. (See, e.g., Br. Appellee,
p. 22 ('The settlement agreement, by its terms, prevented Mrs. Berkemeir from bringing
5

a personal injury claim against Mr. Alexander which was capable of being reduced to a
judgment") (Berkemeir's emphasis)); p. 24 ("every settlement with an underlying
tortfeasor results in a full release of the tortfeasor; thus there is no longer a 'viable
claim'"); p. 28 ("If this Court accepts Hartford's argument, the UIM provisions of
insurance policies can never be implicated") (Berkemeir's emphasis)) .
No such alarm need be raised. As this Court has recognized, and as UIM policies
all provide, settlement or adjudication of the underlying accident claim is a predicate to a
UIM claim. Chatterton v. Walker, 938 P.2d 255, 260 (Utah 1997) (UM); see Policy, R.
73, at § 111. A ("We will pay damages under this coverage caused by an underinsured
vehicle only if. . . The limits of liability under any applicable bodily injury liability
bonds or policies have been exhausted by payments of judgments or settlements"). (The
Policy is attached hereto as Exhibit A.) Until a floor is put on the value of the case, no
UIM claim has matured. Once a UIM claim ripens through the underlying settlement, the
plaintiffs claim continues, up to coverage limits, but now with the UIM carrier in place
of the tortfeasor.

Berkemeir did not make the underlying settlement agreement part of the record.
However, for purposes of argument, Hartford assumes that it says what she says it says.
4

For some reason, Berkemeir implies that Hartford was insisting on a judgment against
Alexander before it would pay on her UIM claim. {See Br. Appellee, p. 28 n. 22) ("if
Hartford intended to require Mrs. Berkemeir to secure a judgment against the tortfeasor
as a condition precedent to paying UIM benefits, it should have drafted such a provision
into its policy"). Nowhere in this case is there any suggestion that Hartford was refusing
to pay UIM benefits unless a judgment were entered against Alexander.
6

B.

Berkemeir's UIM claim is not frozen as of the date of Hartford's consent to

arbitration.
Berkemeir also suggests that the defenses available to the UIM carrier were set at
the point when Hartford did not object to the underlying settlement, and agreed to let an
arbitrator decide plaintiffs personal injuries damages. {See Br. Appellee, pp. 20-21
("The Court of Appeals was correct in its determination because (i) Hartford conceded
Mrs. Berkemeir was 'legally entitled to recover' after she settled with Mr. Alexander and
(ii) Hartford argued to arbitrate to determine the extent to which Mr. Alexander was
underinsured at the time of his settlement with Mrs. Berkemeir. // was at that time, and
the Court of Appeals correctly determined that the claim was viable in that it was 'able to
be reduced to judgment' by proceeding with arbitration") (italics added)).
In the vast majority of cases, UIM carriers do not object to an underlying policy
limits settlement. Additionally, UIM carriers are often willing to let an arbitrator
determine the extent of a claimant's injuries. The consequence of Berkemeir's argument,
therefore, is that every time an insurer acts reasonably through these two
accommodations, it has (in the words of the Court of Appeals) reached a "settlement,"
and is thereby penalized by losing the ability to assert defenses that would otherwise be
available to it.
In support of this argument, Berkemeir states that Hartford "acknowledged" or
"conceded] its liability." (See, e.g., Br. Appellee, pp. 20 n. 17, 21, 36). What Hartford
"conceded" is that Berkemeir's damages at that time appeared to be in excess of S60,000,
and that it was willing to allow an arbitrator to decide how much (if in fact they were).
7

Hartford certainly did not agree that Berkemeir had been injured to the tune of $160,000,
as she claimed. If a tortfeasor had $160,000 in policy limits, stipulated that he was
negligent, and consented to arbitrate damages, Berkemeir could not seriously argue that
he had "settled," and was thereby barred from asserting the Survival Statute upon her
death. If a UIM carrier truly stands in the shoes of the tortfeasor, there is no basis for the
double standard Berkemeir seeks to impose on it.
II.

BERKEMEIR CANNOT AVOID THE EFFECT OF THE
SURVIVAL STATUTE BY CHARACTERIZING HER
CLAIMS AS BREACH OF CONTRACT.

Throughout her brief, Berkemeir reiterates the contention that her claim against
Hartford is contract-based, and therefore not subject to the Survival Statute. Although it
is not material to resolution of the appeal (because a "contract" label is not determinative
of whether the statute applies), Hartford begins with a brief analysis of the claims
actually asserted in Berkemeir's complaint, followed by a discussion of the Survival
Statute.
A.

Plaintiff has not alleged a contract claim apart from her claim for UIM

benefits.
Berkemeir's brief states often that her claim against Hartford survives because it is
for "breach of contract." However, the Complaint does not actually allege a breach of
contract; rather, it asserts only a claim for UIM benefits. (A copy of the Complaint is
attached hereto as Exhibit B). Thus, Berkemeir's First Claim for Relief, labeled "Breach
of Contract Against Hartford - Utah Code Ann. § 78-11-12(b) is Not Controlling," states:

8

19.
Utah Code Ann. § 78-1 l-12(l)(b) is neither controlling nor
applicable and does not bar the Berkemeir Estate's contractual claim against the
insurance policy, which survives Ms. Berkemeir's death, because the statute does
not apply to contract claims.
20.
If Utah Code Ann. § 78-1 l-12(l)(b) is not controlling, pursuant to
the terms of the policy, Defendant Hartford is indebted to the Berkemeir Estate in
the amount of $100,000.00 and has damaged the Berkemeir Estate in that amount
by failing to pay that sum, plus interest.
(Complaint, R. 4ffif19-20) (emphasis added).
Plaintiffs Second Claim for Relief is, again, a claim for UIM benefits, this time
limited (as an alternative argument) to the amount of Berkemeir's special damages.
(Complaint, R. 5 ^ 25 ("If Utah Code Ann. § 78-11-12(b) is applicable, the Berkemeir
Estate is entitled to recover from Defendant Hartford 'out-ofpocket expenses' consisting
of medical expenses totaling $38,249.29 paid by Ms. Berkemeir or paid by others on her
behalf) (emphasis added)). Berkemeir does not allege any breach by Hartford in terms
of its investigation, etc.
Berkemeir's brief appears to acknowledge that her claim for "breach of contract"
is nothing more than a claim for the UIM benefits. (See, e.g., Br. Appellee, p. 28 ("Based
upon the express language of the insurance contract, the Estate is entitled to recover
against Hartford the amounts which Mrs. Berkemeir would have been legally entitled to
recover from Mr. Alexander")); p. 40 (her claims are "claims to enforce the contract")
(Berkemeir's emphasis)). However, citing the Court of Appeals, Berkemeir says that
"the damages for that breach of first-party insurance contract are measured on the date of
the breach, which is when the cause of action accrued." In making this assertion,
Berkemeir appears to confuse the accrual of a UIM claim with that of a breach of contract
9

claim. (E.g., Br. Appellee, p. 24 ("Hartford believed the cause of action against Hartford
had accrued" when it agreed to arbitrate Berkemeir's UIM claim)).
In Utah, as in most other jurisdictions, a claim for UIM benefits "accrues" upon
the underlying settlement or adjudication. See, e.g., Utah Code Ann. § 31A-22-305(l 1)
("The inception of the loss under [the three-year insurance statute of limitations] occurs
upon the date of the last liability policy payment"). Contrary to Berkemeir's assertion,
though, the ripening of a UIM claim is not the same thing as the accrual of a breach of
contract claim - nor could it be, since a UIM carrier has a due process right to investigate
and defend a UIM claim once it is submitted, especially in a case like this, where the
UIM limits were substantially higher than Alexander's policy limits. See Chatterton, 938
P.2d at 260 (recognizing due process right of UM carrier to contest tortfeasor's liability
and claimant's damages). Moreover, "an insurer has an obligation not merely to its own
stockholders, but also its other policyholders, to assure that when it makes payment on a
claim, there is a legitimate legal basis for making that payment." Id. at 261 n. 10.*

5

Berkemeir also makes a brief suggestion that the parties' agreement to arbitrate is a
separate contract claim that avoids abatement, and that a breach occurred when Hartford
withdrew its consent. (Br. Appellee, p. 41) ("Hartford's refusal to enter into arbitration,
after admitting that Mrs. Berkemeir's damages were not covered by Mr. Alexander's
insurance policy and agreeing to arbitration, was the breach that 'gave rise immediately
to [the] cause of action'") (Berkemeir's emphasis); also p. 21 n. 17. The original
agreement, it must be recalled, was to arbitrate the damages that Berkemeir was legally
entitled to recover. Upon Berkemeir's death, that question became moot because, as a
matter of law, it was resolved.
10

B.

It is immaterial to application of the Survival Statute that UIM claims

derive from contract.
Berkemeir expends considerable effort disputing the non-existent Hartford
argument "that UIM coverage is a tort claim . . . ." (Br. Appellee, p. 26). Thus, for
example, Berkemeir reminds this Court that insurance claims must be brought within
three years, whereas personal injury lawsuits must be brought within four years.
Likewise, she argues that "the Court of Appeals correctly determined [Berkemeir's]
claim was contractual as evidenced by date of the cause of action accrued." (Br.
Appellee, pp. 16-17,31-35).
This argument - that a UIM claim derives from a UIM contract - is misplaced.
Hartford does not deny that obvious fact. What Berkemeir leaves out of her analysis is
that, regardless of its contractual nature, by its very nature and operation a UIM claim
"arises out o f personal injury - and thus falls within the scope of the Survival Statute.6
That is the reality recognized in Beaudry v. State Farm Mut. Auto. Ins. Co., 518
N.W.2d 11 (Minn. 1994), which the Court of Appeals recognized as on point (but
reaching a different conclusion). Beaudry reasoned that a UIM claim is so intertwined
with, and inseparable from, the underlying accident that to allow general damages to
survive in a UIM claim but not the underlying tort claim would elevate form over
substance. See Brief of Appellant, pp. 16-18, for a detailed analysis of Beaudiy.

6

UIM (and UM) benefits might be unique in this respect, as the only contract-based
claims in which a party stands in the shoes of the tortfeasor in a tort claim. For that
reason, the cases cited by Berkemeir involving other types of first-party insurance
contracts are inapposite.
11

Other than deeming it a path to "quagmire/' Berkemeir does not articulate any
basis for criticizing Beaudry's reasoning. Rather, she points to the fact that the
Minnesota Supreme Court later held that a UIM claim accrues at the time of the
underlying settlement, not at the time of the accident. Hartford has no quarrel with that
principle (which is already the law in Utah); it simply has no bearing on the fact that a
UIM claim arises out of personal injury.
That brings us to the heart of this appeal - the actual language of Utah's Survival
Statute, which governs "causes of action arising out of personal injury to the person or
death caused by the wrongful act or negligence of another . . . ." Utah Code Ann. § 781 l-12(l)(a, b). In her discussion, Berkemeir pays a great deal of attention to the words
"personal injury," and very little to the qualifier "arising out of." But by its express
wording, the statute applies to any cause of action that arises out of personal injury. Any
cause of action means any cause of action. The statute draws no distinction between a
UIM claim and the underlying accident claim. Nor would doing so be consistent with the
statute's intent, because an estate could then recover the decedent's general damages,
which the statute's sponsor recognized are uniquely personal. See Kynaston v. United
States, 111 F.2d 506, 511 n. 10 (10th Cir. 1983) (noting sponsor's statement that "pain
and suffering is a personal thing that's suffered by the individual; it's not suffered by
anyone else").
Statutory language must be applied in accordance with its "plain and ordinary"
meaning. In its opinion, the Court of Appeals did not even address the plain and ordinary
meaning of the phrase "arising out of," which has been recognized as quite broad, and
12

requiring only a "nexus." Meadow Valley Contractors, Inc. v. Transcontinental Ins. Co.y
2001 UT App. 190, 114, 27 P.2d 594, 597.
According to Berkemeir, the Court of Appeals concluded that tort claims abated
under the common law, ergo the Survival Statute could only have been directed toward
such claims. Of course, UIM and UM claims did not exist at common law, and there
simply is no indication that the legislature meant the statute to affect only common law
causes of action. (Would that make the Survival Statute inapplicable to a personal injury
claim derived from statute?)
Berkemeir argues that, by its interpretation of the statute, Hartford is asking this
Court to "ignore the distinction Utah courts have placed between contractual tort law in
the past." (Br. Appellee, p. 31).7 Notably, however, the same "contract/tort" distinction
pressed by Berkemeir has previously been recognized by this Court as inappropriate in
the UIM/UM context. In Chatterton v. Walker, 938 P.2d 255 (Utah 1997) and Lima v.
Chambers, 657 P.2d 279 (Utah 1982), the Court rejected an argument that UM carriers
should be barred from intervening in lawsuits against a tortfeasor because the underlying
action against the motorist lay in tort whereas the UM claim was based upon an insurance
contract.

Interestingly, Berkemeir suggests elsewhere in her brief that the label given to a cause
of action should not be dispositive of the abatement question. (See Br. Appellee, p. 18
("actions that are only nominally laid in tort, but actually lay in contract, are not generally
subject to abatement"). Yet Berkemeir does not want this Court to look beyond a UIM
claim's contract label.
13

The Chatterton Court began by noting that "[o]ther jurisdictions faced with similar
cases have almost uniformly allowed an intervening insurer to litigate all tort issues in
uninsured motorist cases." 938 P.2d at 259. The Court then wrote:
These cases have followed a relatively pragmatic and sensible approach to the
inherent dilemmas presented by uninsured motorist clauses. The essential
problem concerns the issue of whether the questions of contractual and tort
liability should be resolved in a single action with a single outcome or in two
actions with potentially different outcomes. This issue arises because an
uninsured motorist clause is invoked in circumstances where the insurer bears
contractual liability within the limits of the policy and to the extent that the
uninsured motorist bears tort liability. The insured motorist must at some point
demonstrate the uninsured motorist's tort liability to collect on the contract with
the insurer. Therefore, the procedure for collecting on uninsured motorist
coverage could require the tort claim against the uninsured motorist and the
contract claim against one's own insurer to be brought in a single action, or the
procedure could require the uninsured motorist to first litigate a tort action against
the uninsured motorist and then bring a separate contract action against the
insurer.
Where, as here, <lany action on the contract is inseparably tied to the legal
liability of [the uninsured motorist,] " inflicting such redundant procedures upon
courts and litigants makes little sense.
938 P.2d at 259-60 (citations omitted; emphasis added).
The court reaffirmed its earlier ruling in Lima that a UM carrier may intervene in
an underlying lawsuit against the motorist, stating: "[T]he district court ruled that State
Farm had no right to litigate issues of Walker's tort liability, the establishment of which
was a predicate to Chatterton's claim against State Farm under the uninsured motorist
coverage. Consequently, either State Farm would be denied the opportunity to contest its
liability, which would constitute an abrogation of its right to due process, or State Farm
would not be bound by the default judgment entered against Walker, which would

14

necessitate a separate proceeding to religitate the issue of Walker's liability." 938 P.2d at
260.
The Court continued: "The district court's attempt to enforce distinctions between
Walker's interests and State Farm's interests thus served no valid end. 'The purpose of
mandatory uninsured-motorist coverage is 'protection equal to that which would be
afforded if the offending motorist carried liability insurance. The insurer stands in the
shoes of the uninsured motorist and must pay if the motorist would be required to pay.""
Id. (brackets and ellipse omitted).
With respect to an insured's claims against the tortfeasor and her claims against a
UM carrier, Chatterton noted: "In any separate action brought by the insured to enforce
the provisions of the insurance contract, the insurer is placed in precisely the same
adversarial position, litigating precisely the same claims." 938 P.2d at 261 (emphasis
added). See also id. at 262 (characterizing "real issue" in a UM claim as "the question of
and the amount of the uninsured motorist's liability").
In the UIM context, once a settlement has been reached against a tortfeasor for
policy limits, the tortfeasor drops out of the picture, and the injured person's claim
continues against the UIM carrier. It is the UIM carrier who may take the case to trial (or
arbitration) for a determination of liability and damages, or who may settle, but in all
respects the claims against the UIM carrier and the tortfeasor are "precisely the same."
Id.
Berkemeir also argues that because the Survival Statute has not been amended to
specifically mention contract causes of action, it must be limited to tort causes of action.
15

(Br. Appellee, pp. 12-14). The obvious response to this contention is that the statute
mentions neither "contract" nor "tort"; rather, it encompasses any cause of action arising
out of personal injury. While Berkemeir might wish to read the word "tort" into the
statute immediately before "cause of action," this Court does not have that luxury: It
must apply the plain language of the statute as written, and leave any substantive
insertions to the legislature. See Clyde, 920 P.2d at 1187 (fact that application of a statute
might not be to the court's liking "is an argument for amendment of the statute, not for
our ignoring its words").
III.

BERKEMEIR IS NOT ENTITLED TO UIM BENEFITS IN
THE AMOUNT OF HER SPECIAL DAMAGES.

Berkemeir's final argument is that, if the Survival Statute does apply to her UIM
claim, she is still entitled to recover UIM benefits equal to her medical expenses. She
offers two rationales for this conclusion: 1) She did not receive the entire settlement
amount, because she paid her attorneys an unspecified fee; and 2) she should be allowed
to allocate all but $10,000 of the $60,000 she received to general damages or anything
else other than special damages. (In addition to the $50,000 liability limits, she received
$10,000 in med pay benefits.)
These contentions may readily be disposed of. Although there is nothing in the
record reflecting what Berkemeir paid her attorneys out of the underlying settlement, the
fact remains that Berkemeir received the entire sum, either in actuality or constructively.
What she chose to do with the money at that point is immaterial. That she voluntarily
contracted to pay a portion to her attorneys is of no consequence, any more than if she
16

had assigned part of the proceeds to a third party, or was required to pay part of it back to
a health insurer, or had the money attached by the IRS. Mrs. Berkemeir's disposition of
the funds has no affect on her UIM claim, because: 1) Under the Survival Statute, she
was entitled to receive no more than the amount of her special damages, conceded in
Berkemeir's complaint to consist solely of $38,249.29 in medical expenses, plus interest;
and 2) she received $60,000.
Nor can Berkemeir argue that she should be able to designate the $50,000 she
received from Alexander as general damages and then recover additional UIM benefits in
the amount of her special damages. To accept this argument would require the Court to
draw a distinction between the underlying accident claim against Alexander and the claim
for UIM benefits that simply is not there. The Survival Statute quantifies how much the
claimant may receive, period - it does not distinguish from whom. The statute reads, in
pertinent part:
If prior to judgment or settlement the injured person dies as a result of a cause of
action other than the injury received as a result of the wrongful fact or negligence
of the wrongdoer, the personal representative or heirs of that person are entitled to
receive no more than the out-of-pocket expenses incurred by or on behalf of the
injured person as a result of his injury.
Utah Code Ann. § 78-1 l-12(l)(b) (emphasis added).
At the risk of sounding like a broken record, Hartford is Alexander for purposes of
Berkemeir's UIM claim. If the Court reaches this issue, it will already have concluded
that the Survival Statute applies to the UIM claim. Likewise, this argument of
Berkemeir's must be assessed as if Hartford and Alexander are one and the same. In
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essence, Alexander agreed to "prepay" a sum that exceeded what Berkemeir ultimately
was entitled to receive.
Instead of focusing on the amount received, as the statute does, Berkemeir's
argument focuses on how the plaintiff may choose to characterize the funds. The
problem with that approach is that, upon her death, Berkemeir's entitlement to receive
general damages evaporated. Thus, even if she wanted to characterize the first $50,000
she received as general damages and ask for more from Hartford, she would have no
legal basis for doing so because such damages were no longer a recoverable element of
her claim. (This is another reason why an accident victim cannot simply choose to
designate a portion of her liability settlement as attorney fees - those are not a
recoverable element of damages against a tortfeasor.)
CONCLUSION
For the reasons set forth above and in the opening Brief of Appellant, Hartford
respectfully requests the Court to reverse the Court of Appeals and remand to the district
court with instructions to enter judgment in favor of Hartford.
DATED this ^ i i t day of October, 2003.
CHRISTENSEN & JENSEN, P.C.

Mark L. Anders/on
Karra J. Porter
Attorneys for Defendant/Appellant Hartford
Insurance Company of the Midwest
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CERTIFICATE OF SERVICE
This is to certify that on the c^(<Tday of October, 2003, two true and correct
copies of the foregoing REPLY BRIEF OF APPELLANT were mailed, postage prepaid,
to:

Mark A. Larsen
Lisa C. Rico
LARSEN AND MOONEY LAW
50 West Broadway, Suite 100
Salt Lake City, Utah 84101
Attorneys for Plaintiff/ Appellee
CHRISTENSEN & JENSEN, P.C.

ssa

Karra J. Portq
Attorneys for Defendant/Appellant Hartford
Insurance Company of the Midwest

19

Exhibit A

INSURANCE BILL
1HARTF0RD

PERSONAL AUTOMOBILE - AARP INSURANCE PROGRAM
INSURER HARTFORD INSURANCE CO. OF THE MIDWEST

2014 '
N\>^**^<»V*K^$5»K^^^

POUCY NUMBS)

55 PHD661519
POLICY PSWOD

01/24/95 - 01/24/96
BERKEMEIR,DOROTHY

ANNUAL PREMIUM

2673 S PRESTON ST APT 318

PAYMENTS SINCE LAST BIU

$495.00
$0.00
SALT LAKE CITY, UT

84106

Your auto policy will expire on 01/24/95 . Thank you for your past business. We look
forward to serving you in the future Select the Pay Plan that meets your needs and pay
the minimum amount due by the payment due date shown above YOUR POLICY WILL BE RENEWED
IF WE RECEIVE YOUR PAYMENT BY THE DUE DATE You can avoid service fees by selecting
the Full Pay Plaa See the back of this bill for further informatioa REMEMBER: Unless
you renew your policy, you will not have any coverage from ITT Hartford on or after
01/24/95 .
EFFECTIVE DATE

01/24/95

NEW CHARGES OR CREDITS

AMOUNT

RENEWAL PREMIUM

$495.00

^p^^W^ 1

-FUTURE PAYMENT SCHEDULE
DUE DATE
AMOUNT

|
]

SIX PAY PLAN:

03/20/95

$77.25*

^i^H;^^^^
j

THREE PAY PLAN:

05/19/95

$151.50*

CHOOSE YOUR
PAYMENT PLAN

|
s:::f\^>;^•••:••:•:

TWO PAY PLAN:

07/18/95

] ^^i^^^2^?S^^
« ^ ^ ^ ^ ^ ^ ^ ^ ^

HXS11

FULL PAY PLAN:
* A service fee of

$225.75*

$3.00

has already been included in the payments due,

j

BILLING INFORMATION:
State Surcharges - These fees are assessed by your state and local government and are sent from ITT Hartford to the
appropriate government agency. If a surcharge is applicable in your state, it will be shown separately on your Insurance Bilk
insufficient Funds Fee - A $ 10,00 charge will be assessed for any payments returned by your bank for insufficient funds.

SERVICE

For policy changes, billing questions, non-claims information

Auto: 1 -800-423-6789
Homeowners: 1 -800-423-0567
Monday-Friday 8AM-8PM your local time

CLAIMS:

WRITE: AARP Auto and Homeowners Insurance Program
ITT Hartford Insurance Group
P.O. Box 1029
Southington, CT 06489

To report a loss, accident or file a claim, call 1-800-243-5860; 24hrs-7 days a week

TELECOMMUNICATION DEVICE FOR THE DEAF: service, i-soo-553-6148
Claims:
New Automated Billing Information Service Available:

1-800-348-0629

1-800-258-2277

Now you can get billing information on your AARP Auto and Homeowners Insurance
policies from our new Automated Billing Information Line. All you need is your
policy number and your ZIP code. Call toll-free, 1 - 8 0 0 - 2 5 8 - 2 2 7 7 , to hear.
- the date and amount of your last payment
- any outstanding balance
- the date and amount of your next bill
You can use any type of phone From a rotary/pulse dial phone, you speak your
responses. From a touch tone phone, you can use the buttons on your phone or speak
your responses. Call Monday - Saturday, 8 AM - 11:00 PM, Eastern time. Its the
fast, easy and convenient way to get current billing information.

Notice Concerning »our Personal Auto
Policy

i

This is a summary of the major changes m your Personal Auto Policy. No coverage is provided by
this summary, nor can it be construed to replace any provisions of your policy. You should read your
policy and review your Continuation Page for complete information on the coverages you are
provided If there is any conflict between the policy and this summary, the provisions of the policy
shall prevail.
You may notice that some of your policy forms have been consolidated All mandatory and most
commonly requested endorsements which were previously attached separately have now been built
into your state specific version of the basic Personal Auto Policy. Additionally, some of the language
in the new policy materials has been restated for clarity with no change to coverage intent
The areas within the policy that have been broadened, reduced or clarified are highlighted below.
Highlighted material is presented in the same sequential order as language contained in the Personal
Auto Policy.
I. PART A - LIABILITY COVERAGE
A. Restrictions of Coverage
1. We have added an exclusion of coverage for vehicles designed for use off public roads,
such as all-terrain vehicles (ATV), dune buggies and golf carts. Coverage for owned off
road vehicles may be purchased via the Miscellaneous Type Vehicle Endorsement
2. We have also added an exclusion that applies for the ownership, maintenance or use of a
vehicle while it is inside a racing facility, for the purposes of competing in or practicing for,
a prearranged racing or speed contest
B. Broadenings of Coverage
Exclusion A7. has been revised to provide Liability Coverage to an insured while using a pickup
or van that is a temporary substitute for "your covered auto" while the temporary substitute is
used in any business other than an "auto" business. Previously coverage was excluded for an
insured using a temporary substitute pickup or van for any business purpose
C. Clarification of Coverage
1. The Exclusions tiave been revised to use the defined term "insured," instead of the word
persoa This change clarifies the current intent in the Exclusions section that any "insured,"
as defined in Part A of the policy, is excluded from Liability Coverage
2. We have clarified that you will not get a double recovery from this part of the policy and
either Parts B or C of the policy. Therefore, you will not receive a larger payment than is
needed to pay for your damages.
II. PART B - MEDICAL PAYMENTS/PERSONAL INJURY PROTECTION COVERAGE
(NO-FAULT) (If applicable in your state)
A. Restrictions of Coverage
We have added an exclusion for bodily injury sustained by an insured while occupying an auto
which is located inside a racing facility, for the purposes of competing in or practicing for a
prearranged racing or speed contest Since the exclusion applies only to injuries sustained
while occupying a vehicle involved in a prearranged racing or speed contest an insured would
continue to be covered if injured as a pedestrian or bystander.
B.

Clarification of Coverage
1. We have revised your Medical Payments coverage to clarify that we will pay only for
medical costs for services rendered within 3 years from the date of the accident For
example, if you need oral surgery more than 3 years after the date of the accident because
of injuries resulting from an accident we will not pay for the costs of the surgery.
2. The Exclusions have been revised to use the defined term "insured" instead of the word
person This change clarifies the current intent in the Exclusions section that any "insured,"
as defined in Part B of the policy, is excluded from Medical Payments Coverage
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3.

We have clarified that you will not get a double recovery from this part of the policy and
either Parts A or C of the policy. Therefore, you will not receive a larger payment than is
needed to pay for your damages.

III. PART C-UNINSURED MOTORISTS COVERAGE
A. Restriction of Coverage
Currently, when other policies apply to an accident the Part C - Uninsured Motorists Coverage
(UM) Other Insurance provision allows you, in certain situations, to collect the UM limits of all of
the policies.
We have now revised the UM Other Insurance provision so that you may only, collect in total, an
amount equal to the highest limit of all policies that apply to you
B.

Broadening of Coverage
We have revised Exclusion A1. to provide broader Uninsured Motorists Coverage (UM).
Before this change, we did not provide UM for any person in a car that you or any of your family
members owned which was not insured for UM under the policy.
Under the revised exclusion, we will only deny coverage:

C.

•

for any person in their own car which is not insured for UM under this policy. A person in
his or her own car should turn to their own policy for UM coverage

•

for your family members while they are in any car you own which you have insured for UM
under another policy. These family members would turn to the other policy, which is
insuring the car that they are in, for UM Coverage

Clarification of Coverage
1.

The Exclusions have been revised to use the defined term "insured,1' instead of the word
persoa This change clarifies the current intent in the Exclusions Section that any "insured,"
as defined in Part C, is excluded from Uninsured Motorists Coverage

2.

We have clarified that you will not get a double recovery from this part of the policy and
either Parts A or B of the policy or from amounts recovered from an at-fault party. We
have also clarified that we will not pay you for any part of a loss if you are entitled to be
paid for that part of the loss under workers' compensation or disability. Therefore, you will
not receive a larger payment than is needed to pay for your damages.

IV. PART D - COVERAGE FOR DAMAGE TO YOUR AUTO
A. Restrictions of Coverage

B.

1.

We have added an exclusion for loss to your auto or any non-owned auto while it is
located inside a racing facility for the purpose of competing in or practicing for a
prearranged racing or speed contest

2.

In addition to the exclusion for radar detectors, we will not pay for laser detectors if they
are stolen or damaged.

3.

A new exclusion is added that excludes loss to a rental car if the law in the state where you
rented it precludes a rental car agency to recover for such loss.

Broadenings of Coverage
1.

If two autos insured under the same policy are involved in the same accident the deductible
will apply only once If there are different deductible amounts applicable to different
vehicles under the policy, the highest deductible will apply.

2.

Previously, the Transportation Expenses provision of Part D - Coverage for Damage To
Your Auto of the Personal Auto Policy (PAP) paid for.
•

transportation expenses if your auto is stolen. Transportation expenses may include
rental expenses, cab fare, bus fare or similar expenses incurred by you.

* ** *

•IK,

•

loss of use expenses for which you become legally responsible under a contract or
agreement with a rental vehicle agency in the event that a non-owned auto is stolen.

This provision has been revised to extend the Transportation Expenses provision to
provide coverage to an insured in the event of a loss due to any covered peril
If you previously purchased Extended Transportation Expenses up to a limit of $15 per
day, to a maximum of $450, you will no longer see this coverage itemized on your
Declaration paga It is now included in your basic personal auto policy under Part D at no
additional charga You may still purchase Increased Transportation Coverage at a higher
limit for an additional premium.
3.

Electronic equipment which operates in the console or dashboard of an auto, but which can
be removed as an anti-theft measure, is becoming increasingly popular.
We will now pay for loss to stereos and other electronic equipment designed solely for
the reproduction of sound, if the housing unit is permanently installed in your car. To be
eligible for coverage:
•

the equipment must be operated solely by power from your car; and

•

it must be in your car when it is stolen or damaged

For example, we will pay for a removable stereo, even if "it is stolen from the trunk of your
car.
Prior to this change we only covered electronic stereo equipment if the equipment was
permanently installed in the auto and was not removable
4.

We will include the applicable sales tax if we pay for a physical damage loss to a vehicle
covered under the policy

Clarification of Coverage
1.

We have revised exclusion 5 to clarify that coverage is only excluded in situations where
there is a total loss to "your covered auto" or any "non-owned auto" due to destruction or
confiscation by governmental or civil authorities. Therefore, coverage is provided for
partial losses incurred while the vehicle is held by such authorities. For example, an insured
whose vehicle suffered a partial loss while being inspected by a police officer after the
driver was stopped for a minor traffic violation would not be excluded from coverage

2.

We have revised the Limit of Liability provision to clarify that we will make an adjustment
for depreciation and physical condition front
•

the actual cash value in the event of a total loss.

•

the amount nepessary to repair or replace the damaged vehicle For example, if a
vehicle is repaired after an accident and the value of the vehicle after the repairs is
greater than the value of the vehicle before the repairs, we will deduct the difference
from the cost of the repairs

PART F - GENERAL PROVISIONS
Reduction of Coverage
Under your new policy, we have revised the nonrenewal provision. Formerly, we could only not
renew the policy at each anniversary of the original effective date The provision now provides
that we have the right not to renew the policy at the end of the policy period However, we will
have the right not to renew your policy once every year, if the policy period is 1 year or longer.
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IMPORTANT NEW. CONCERNING
PERSONAL INJURY PROTECTION BENEFITS

Due to recent changes in the No-Fault laws of your state, we are able to offer you a new option with
your Personal Injury Protection Coverage
Your AARP Automobile Insurance Policy for Utah includes a number of Personal Injury Protection
Coverage benefits. They include Funeral Expenses, Survivor's Loss, Medical Expenses and Work
Loss.
YOUR PERSONAL INJURY PROTECTION OPTIONS
Basic Personal Injury Protection (PIP) is a mandatory coverage in Utah. Basic PIP provides you with:
Medical Expenses

$3,000

Work Loss

85% of gross income for Loss of Income, up
to a maximum of $250 per week.
$20 per day for Essential Services, up to a maximum of
365 consecutive days.

Funeral Expenses

$ 1,500

Survivor's Loss

$3,000

For additional premium you may increase your PIP coverage by selecting an Added PIP Option.
Option I increases Medical Expenses to $5,000 and increases the Loss of Income Payment to $300
per week. Option 2 increases Medical Expenses to $10,000 and increases the Loss of income
payment to $350 per week. All other benefit limits remain the same.
Although these benefits are bundled together as one coverage, you may also have the option of
rejecting a portion of the Work Loss benefits if you do not have earned incoma The following
information will assist you in determining if this option is available for you.
YOUR WORK LOSS BENEFIT OPTION
Work Loss pays benefits for Loss of Income and Essential Services. Loss of Income provides the
selected benefit amount, up to 85% of weekly income, lost by an employed person who is unable to
work due to an accident-related injury. Essential Services benefits are for reasonable expenses
incurred to have tasks usually performed by the injured person to now be provided by a hired
individual. This would include duties such as household maintenance.
If you and your spouse do not have earned income, you are eligible to reject the Loss of Income
portion of Work Loss benefits. All other covered persons will be entitled to receive the Loss of
Income benefits. If you and your spouse are employed and receiving wage income, you are not
eligible to reject this coverage.
Rejecting Loss of Income benefits will result in a premium reduction of approximately 11% in the
Personal Income Protection portion of your premium

HOWTO CHANGE YOUR PIP COVERAGE
If you want to change your PIP Coverage, please indicate your selection below:
•

Basic Personal Injury Protection

•

Added PP Option 1
Medical Expenses at $5,000
Loss of income maximum payment at $300 per week

•

Added PIP Option 2
Medical Expenses at $ 10,000
Loss of Income maximum payment at $350 per week

HOWTO REJECT LOSS OF INCOME BENEFITS
If you have no earned income and are eligible to reject Loss of Income benefits, you may do so by
indicating your choice below.
0

I reject the Loss of Income portion of Work Loss benefits. This will apply to either Basic
PIP or any options for greater coverage that I select I certify that I and my spouse have not
received earned income from wages within the past 31 days and we do not anticipate any
for at least the next 180 days.

A SIGNATURE IS REQUIRED TO PROCESS THIS CHANGE IN COVERAGE
If you wish to make any changes, please sign this form and return it to:
The Hartford Insurance Group
Attention: Utah
P.O. Box 85610
San Diego, CA 92186-9783
When we receive your signed request your policy will be changed and an amendment to your policy
will be sent to you Your billing will be adjusted accordingly.
The choices that you make here will apply to any policy which renews, extends, changes,
suspercedes, or replaces your existing policy or any policy for which you may be applying unless
you request a change to your coverage in writing.
If you do not wish to change your existing coverages, you do not need to compete this form.

Insured signature

Date

Please Print Name:

Policy Number

55 PHD661519

And Endorsements Listed Belov

NTINDES

your PERSONAL A

I

POLICY

INSURER: HARTFORD INSURANCE COMPANY OF THE MIDWEST
200 EXECUTIVE BLVD., SOUTHINGTON. CT 06489

DECLARATIONS

POLICY NO. 55 PHD661519
BERKEMEIR, DOROTHY
-• 2673 S PRESTON ST APT 318
SALT LAKE CITY,UT
84106

Named insured and
Mailing Address —
Policy Period 12:01 A.M. Standard Time
at the Address of the Named Insured —

-•FROM 0 1 - 2 4 - 9 5 TO 0 1 - 2 4 - 9 6

Producer Name:

CUSTOMER SERVICE:

1-800-423-6789

TOTAL POLICY PREMIUM:

Auto No.

1

85 CHEV

Code: 153780 MDM
CLAIM SERVICE:
1-800-243-5860

495.00

Description of Autos or Trailers

CELEBRITY

TERM: 1 YEAR

THIS IS NOT A BILL

Vehicle ID Number
1G1AW19Z4P6228882

Class
43415L

Tei
00

COVERAGE IS PROVIDED ONLY WHERE A PREMIUM IS SHOWN FOR THE AUTO AND COVERAGE
COVERAGES AND LIMITS OF LIABILITY

LIABILITY
BODILY INJURY
PROPERTY DAMAGE
B. MEDICAL PAYMENTS

EACH PERSON
$
EACH ACCIDENT $
EACH ACCIDENT $
EACH PERSON

UNINSURED MOTORISTS
BODILY INJURY
EACH
EACH
UNDERINSURED MOTORISTS
BODILY INJURY
EACH
EACH

PREMIUMS BY AUTO

100,000
300,000 $ 1 5 0 . 0 0
25,000 $ 96.00

5,000 $

PERSON
$ 100,000
ACCIDENT $ 300,000 $ 20.00
PERSON
$ 100,000
ACCIDENT $ 300,000 $

DAMAGE TO YOUR AUTO
AUTO
OTHER THAN COLLISION
1
ACV LESS DEDUCTIBLE $ 50
COLLISION
ACV LESS DEDUCTIBLE $ 50
TOWING & LABOR COSTS
EACH DISABLEMENT
$ 50

COUNTERSIGNED BY

3.00

^S>ox<iSLdL "~?**~*o"U-dt

26.00
ACV = ACTUAL CASH VALUE

$

23.00

$ 135.00
$

6.00

AUTHORIZED ARFNT

DECLARATIONS (CON! .ED)
NAMED INSURED: BERKEMEIR,DOROTHY

BASIC PERSONAL INJURY PROTECTION
ADDED PERSONAL INJURY PROTECTION
MEDICAL EXPENSES
$ 5,000 PER PERSON
WORK LOSS
$300 PER PERSON PER WEEK

POLIC. 4 0. 55 PHD661519

1
$ 30.00
$- 6.00

TOTAL PREMIUM EACH AUTO $ 495.00
TOTAL POLICY PREMIUM $

495.01

FLEXIBLE PAY PLAN
•THIS IS NOT A BILL*
FORMS AND ENDORSEMENTS NOW MADE PART OF THIS POLICY:
A-4189-0
MEXICAN ENDORSEMENT
A-4832-1
LIFETIME CONTINUATION AGREEMENT - AUTO
A-5259-0
REPLACEMENT COST COVERAGE FOR NEW CARS
A-5261-0
SUPPLEMENTAL DEATH BENEFIT ENDORSEMENT
A-5458-0
PERSONAL AUTO POLICY - UTAH
A-5260-1
WAIVER OF COLLISION DEDUCTIBLE
THE AUTOS DESCRIBED IN THIS POLICY ARE PRINCIPALLY GARAGED AT THE ADDRESS SHO
ON PAGE 1
RATING INFORMATION:
AUTO 1
SYMBOL 7

<r\.

DECLARATIONS (CONT1 .JD)
NAMED INSURED: BERKEMEIR,DOROTHY
ENDORSEMENT
ENDORSEMENT
ENDORSEMENT
ENDORSEMENT
ENDORSEMENT
ENDORSEMENT
ENDORSEMENT
DRA-743-0A
DRA-725-0C

FORM
FORM
FORM
FORM
FORM
FORM
FORM

PHD661LV)9

POLICY

* PLEASE NOTE 't
NUMBER A-5458-0
HAS BEEN
NUMBER A-4403-6
HAS BEEN
NUMBER A-5204-0
HAS BEEN
NUMBER A-5300-0
HAS BEEN
NUMBER A-5383-0
HAS BEEN
NUMBER A-5211-8
HAS BEEN
NUMBER A-5089-0
HAS BEEN

ADDED
DELETED
DELETED
DELETED
DELETED
DELETED
DELETED

THE FOLLOWING ITEMS ARE ENCLOSED FOR YOUR REVIEW:
UTAH PIP RENEWAL OFFER
NOTICE CONCERNING YOUR PERSONAL AUTO POLICY
I L

If loss and conviction free driving continue L
qualify for a discount at your annual renewal.
A change in ymh

premium

Call us toll-free at 1-800-423-678^
your policy.

you have

questions

chanqes to

incident free credit has been applied to your policy.
DRIVER INFORMATION
NO. NAME
1
BERKEMEIR,DOROTHY

DOB
MS SEX OCC
041421 T.T F RETIRED

LIC #
481304495

DT LI
IA 0414S

<T7

PERSON/

MJTO POLICY COVER b

71 - UTAH

Your personal auto insurance policy is a legal contract between you and yow insurant
READ YOUR POLICY CAREFULLY. This cover sheet provides only a brief outline of some of the important features of
your policy. This is not the insurance contract and only the actual policy provisions will control. The policy itself sets
forth, in detail, the rights and obligations of both you and your insurance company. IT IS TIEREFORE IMPORTANT
THAT YOU READ YOUR POLICY.
The following is an index of the major provisions of your policy. Page numbers refer to the location of these provisions
in the policy. Amendatory endorsements may be attached to your policy to modify these provisions or provide you with
additional coverage(s).
INDEX OF MAJOR
Beginning
PROVISIONS OF THE POLICY
On Page
AGREEMENT
DEFINITIONS
PART A LIABILITY COVERAGE
Out of State Coverage
Insuring Agreement
Financial Responsibility
Supplementary Payments
Other Insurance
Exclusions
Limit of Liability
PART B MEDICAL PAYMENTS/PERSONAL INJURY PROTECTION (NO-FAULT)
SECTION I - MEDICAL PAYMENTS COVERAGE
Insuring Agreement
Limit of Liability
Exclusions
Other Insurance
SECTION II - PERSONAL INJURY PROTECTION COVERAGE
Schedule
Exclusions
Definitions
Limit of Liability
PIP Coverage
Other Insurance
Added PIP Coverage
Our Right to Recover Payment
PARTC
UNINSURED/UNDERINSURED MOTORISTS COVERAGE
SECTION I - UNINSURED MOTORISTS COVERAGE - BODILY INJURY
Insuring Agreement
Other insurance
Exclusions
Arbitration
Limits of Liability
SECTION II - UNINSURED MOTORISTS COVERAGE - PROPERTY DAMAGE
Insuring Agreement
Other Insurance
Exclusions
Arbitration
Limits of Liability
SECTION III - UNDERINSURED MOTORISTS COVERAGE
Other Insurance
Insuring Agreement
Arbitration
Exclusions
Limits of Liability
PART D COVERAGE FOR DAMAGE TO YOUR AUTO
Loss Payable Clause
Insuring Agreement
Towing and Labor Costs
Transportation Expenses
No Benefit to Bailee
Exclusions
Other Sources of Recovery
Limit of Liability
Appraisal
Payment of Loss
PART E -

PARTF

DUTIES AFTER AN ACCIDENT OR LOSS
General Duties
Additional Duties for Uninsured
Motorists Coverage
GENERAL PROVISIONS
Bankruptcy
Changes
Fraud
Legal Action Against Us
Our Right to Recover Payment
Policy Period and Territory

1
1
2

10

17

20
Additional Duties for Coverage
for Damage to Your Auto

21
Premium
Termination
Transfer of your Interest in this Policy
Two or More Auto Policies
Named Non-Owner Coverage Endorsement

This list is not inclusive. There may be other endorsements attached to your policy. READ YOUR POLICY AND ALL

pkllsoiAL

_

AUT0
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_
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AGREEMENT

_

In return f o r payment of the premium and subject to all the terms of this policy, we agree with you as
follows:
____

DEFINITIONS

A

_ i _ m _JZZZZZZ

Throughout this policy, you and your refer t a
1.
The named insured shown in the Declarations; and
2. The spouse if a resident of the same household
B, We, us and our refer t o the Company providing this insurance
C For purposes of this policy, a private passenger type auto shall be deemed to be owned by a
person if leased
1.
Under a written agreement to that person; and
2.
For a continuous period of at least 6 months.
Other words and phrases are defined They are in bold face when used
n
"Bodily injury" means bodily harm, sickness or disease, including death that results.
I
"Business" includes trade, profession or occupation
f
"Family member" means a person related to you by blood, .*•
who is a
resident of your household This includes a ward or foster child
"Occupying" means in, upon, getting in, on, out or off.
"Property damage" means physical injury to, destruc IIKIIII
i i in
null use oil 'tangible
property.
' T r a i l e r " means a vehicle designed to be pulled by a
1.
Private passenger auto; or
Pickup or van.
it also means a farm wagon or farm implement while towed by a vehicle listed ir 1, oi 2. above.
"Your covered a u t o " means:
1
Any vehicle shown in the Declarations.
2
Any of the following types of vehicles on the date you become the owner.
a. A private passenger auto; or
b. A pickup or van that
(1) Has a Gross Vehicle Weight of less than 10,000 lbs; and
(2) Is not used for the delivery or transportation of goods and materials unless such
use is:
(a) Incidental to your business of installing, maintaining or repairing furnishings
or equipment or
{b) For farming or ranching
This provision (J.2.) applies only if:
a. You acquire the vehicle during the policy period;
You ask us to insure it within 30 days after you become the owner, and
With respect to a pickup or van, no other insurance policy provides coverage f o r that
vehicla
If the vehicle you acquire replaces one shown in the Declarations, it will have the same
coverage as the vehicle it replaced You must ask us to insure a replacement vehicle within
30 days only if you wish to add or continue Coverage for Damage to Your Auto
If the vehicle you acquire is in addition to any shown in the Declarations, it will have the
broadest coverage we now provide for any vehicle shown in the Declarations.
3. Any trailer you own.
4.
Any auto or trailer you do not own while used as a temporary substitute for any other
vehicle described in this definition which is out of normal use because of its:
a
Breakdown:
" Loss; or
b
Repair;
Destruction

c.

Servicing;

This provision (J.4.) does not apply to Coverage for Damage to Your Auto.

PART A - LIABILITY COVERAGE
INSURING AGREEMENT
A. We will pay damages for bodily injury or property damage for which any insured becomes
legally responsible because of an auto accident We will settle or defend as we consider
appropriate, any claim or suit asking for these damages. In addition to our limit of liability, we will
pay all defense costs we incur. Our duty to settle or defend ends when our limit of liability for
this coverage has been exhausted We have no duty to defend any suit or settle any claim for
bodily injury or property damage not covered under this policy.
B. "Insured** as used in this Part means:
1. You or any family member for the ownership, maintenance or use of any auto or trailer.
2. Any person using your covered auto.
3. For your covered auto, any person or organization but only with respect to legal
responsibility for acts or omissions of a person for whom coverage is afforded under this
Part
4. For any auto or trailer other than your covered auto, any other person or organization but
only with respect to legal responsibility for acts or omissions of you or any family
member for whom coverage is afforded under this Part This provision (B.4.) applies only
if the named person or organization does not own or hire the auto or trailer.
SUPPLEMENTARY PAYMENTS
In addition to our limit of liability, we will pay on behalf of an insured:
1. Up to $250 for the cost of bail bonds required because of an accident including related
traffic law violations. The accident must result in bodily injury or property damage
covered under this policy.
2. Premiums on appeal bonds and bonds to release attachments in any suit we defend
3. Interest accruing after a judgment is entered in any suit we defend Our duty to pay interest
ends when we offer to pay that part of the judgment which does not exceed our limit of
liability for this coverage
4. Up to $50 a day for loss of earnings, but not other income, because of attendance at
hearings or trials at our request
5. Other reasonable expenses incurred at our request
EXCLUSIONS
A. We do not provide Liability Coverage for any insured:.
1. Who intentionally causes bodi ly injury or property damage.
2. For property damage to property owned or being transported by that insured
3. For property damage to property:
a. Rented to;
b. Used by; or
c. In the care of:
that insured.
This exclusion (A.3.) does not apply to property damage to a residence or private garage.
4. For bodily injury to an employee of that insured during the course of employment This
exclusion {A,4.) does not apply to bodily injury to a domestic employee unless workers'
compensation benefits are required or available for that domestic employee.
5. For that insured's liability arising out of the ownership or operation of a vehicle while it is
being used as a public or livery conveyance This exclusion (A.5.) does not apply to a
share-the-expense car pool.

6.

While employed or otherwise engaged in the business of:
a.
b.
c.

Selling;
Repairing;
Servicing;

d.
e.

Storing; or
Parking;

rs

B.

Vehicles designed f o r use mainly on public highways. 1ms includes f oad testing and
delivery. This exclusion (A.6 J does not apply to the ownership, maintenance or use o f your
covered auto by.
a. You;
b. - A n y family member; or
c. ' Any partner, agent or employee of you or any f a m i l y member.
7
Maintaining or using any vehicle while that insured is employed or otherwise engaged in any
business (other than farming or ranching) not described in exclusion A.6.
This exclusion (A.7.) does not apply to the maintenance or use of a:
a. Private passenger auto;
b
Pickup or van that
(1) You own; or
(2) You do not own while used as a temporary substitute for
which is out of normal use because of its:
(a) Breakdown;
(d) Loss; or
(b) Repair;
(e) Destruction; or
(c) Servicing;
c. Trailer used with a vehicle described in a. or b. above
8. Using a vehicle without a reasonable belief that that insured is enti tied > o & ;
9
For bodi ly injury or property damage for which that insured:
a, Is an insured under a nuclear energy liability policy; or
11. Would be an insured under a nuclear energy liability p
«ation upon
exhaustion of its limit of liability.
A nuclear energy liability policy is a policy issued by
v
* following or their
successors:
American Nuclear Insurers;
Mutual Atomic Energy Liability Underwriters; or
Nuclear Insurance Association of Canada
vVe do not provide Liability Coverage for any insured for bodily injury to you or any
family member to the extent that the limits of liability f o r this coverage exceed the
applicable minimum limits for liability specified by' UTAH , CODE ANN, Section.
31 A - 2 2 - 3 0 4 . The applicable minimum limits are
a. 565,000 for each accident if the limit of liability f o r this coverage is a single limit that
applies for each accident or
b
$25,000 for each person/550,000 for each accident if the limit of liability for mis
coverage is indicated as split limit
' w'Ve do not provide Liability Coverage for the ownership, maintenance or use of:

1.

2.

3.

4

Any vehicle which
a
Has fewer than four wheels; or
b. Is designed mainly for use o f f public roads.
This exclusion (B.1.) does not apply
a, While such vehicle is being used by an insured in a medical emergency; or
b. To any trailer.
Any vehicle, other than your covered auto, which is:
a. Owned by you; or
b. Furnished or available for your regular use
Any vehicle, other than your covered auto, which is:
a. Owned by any f a m i l y member; or
b. Furnished or available for the regular use of any f a m i l y member,
However, this exclusion (B.3J does not apply to you while y
aintaining or
occupying any vehicle which is:
a. Owned by a f a m i l y member; or
b. Furnished or available for the regular use of a family member.
Any vehicle, located inside a facility designed for racing, for the purpose of:
a. Competing in; or
b. Practicing or preparing for;
any prearranged or organized racing or speed contest

UMIT OF LIABILITY
A. The limit of liability shown in the Declarations for each person for Bodily Injury Liability is our
maximum limit of liability for all damages, including damages for care, loss of services or death,
arising out of bodily injury sustained by any one person in any one auto accident Subject to
this limit for each person, the limit of liability shown in the Declarations for each accident for
Bodily Injury Liability is our maximum limit of liability for all damages for bodily injury resulting
from any one auto accident The limit of liability shown in the Declarations for each accident for
Property Damage Liability is our maximum limit of liability for all property damage resulting
from any one auto accident This is the most we will pay regardless of the number of.
1. Insureds;
2. Claims made;
3. Vehicles or premiums shown in the Declarations; or
4. Vehicles involved in the auto accident
B. We will apply the limit of liability to provide any separate limits required by law for bodily injury
and property damage liability. However, this provision (B.) will not change our total limit of
liability.
C. No one will be entitled to receive duplicate payments for the same elements of loss under this
coverage and:
1. Part B or C of this policy; or
2. Any Underinsured Motorists Coverage provided by this policy.
OUT OF STATE COVERAGE
If an auto accident to which this policy applies occurs in any state or province other than the one in
which your covered auto is principally garaged we will interpret your policy for that accident as
follows:
A. If the state or province has:
1. A financial responsibility or similar law specifying limits of liability for bodily injury or
property damage higher than the limit shown in the Declarations, your policy will provide
the higher specified limit
2. A compulsory insurance or similar law requiring a nonresident to maintain insurance
whenever the nonresident uses a vehicle in that state or province, your policy will provide
at least the required minimum amounts and typos of coverage
B. No one will be entitled to duplicate payments for the same elements of loss.
FINANCIAL RESPONSIBILITY
When this policy is certified as future proof of financial responsibility, this policy shall comply with
the law to the extent required
OTHER INSURANCE
If there is other applicable liability insurance we will pay only our share of the loss. Our share is the
proportion that our limit of liability bears to the total of all applicable limits. However, any insurance
we provide for a vehicle you do not own shall be excess over any other collectible insuranca

~

PART B - MEDICAL PAYMENTS/PERSONAL INJURY
PROTECTION COVERAGE (NO-FAULT)
SECTION I - MEDICAL PAYMENTS

INSURING AGREEMENT
A. We will pay reasonable expenses incurred for necessary medical and funeral services because
of bodily injury:
1. Caused by accident and
2. Sustained by an insured for services rendered
We will pay only those expenses incurred for services rendered within 3 years from the date
of the accident
B. "Insured" as used in this Part means:
1. You or any family member.
a. While occupying; or
b. As a pedestrian when struck by;

i.-v

a motor vehicle designed for use mainly on public roads or a trailer of any type
2. Any other person while occupying your covered auto.
'EXCLUSIONS
We do not provide Medical Payments Coverage for any insured for bodily injury:
1. Sustained while occupying any motorized vehicle having fewer than four wheels.
2. Sustained while occupying your covered auto when it is being used as a public or livery
conveyance This exclusion 12.) does not apply to a share-the-expense car pooL
3. Sustained while occupying any vehicle located for use as a residence or premises.
4. Occurring during the course of employment If workers' compensation benefits are
required or available for the bodily injury.
5. Sustained while occupying, or when struck by, any vehicle (other than your covered auto)
which is:

a.
6

Owned by you; or

b. Furnished or available for your regular usa
Sustained while occupying, or when struck by, any vehicle (other than your covered auto)
which is:
a. Owned by any family member; or
b. Furnished or available for the regular use of any family member.
However, this exclusion (6.) does not apply to you.
Sustained while occupying a vehicle without a reasonable belief that that insured is entitled
to do so.

Sustained while occupying a vehicle when it is being used in the business of an insured
This exclusion (8.) does not apply to bodily injury sustained while occupying a:
a

Private passenger auto;

b.

Pickup or van that you own; or

c. Trailer used with a vehicle described in a
I I
Caused by or as a consequence of.
a. Discharge of a nuclear weapon (even if accidental);
b. War (declared or undeclared);
Civil war;
Insurrection; or
e. Rebellion or revolution
From or as a consequence of the following, whether controlled or uncontrolled or
however caused:
a- Nuclear reaction;
Radiation; or
c. Radioactive contamination
I
Sustained while occupying any »*
resigned for racing, for the
purpose of.
Competing in; or
b. Practicing or preparing for;
any prearranged or organized racing or speed contest
LIMIT OF LIABILITY
— - « . . _ —
A. The limit of liability shown in the Declarations for this coverage is our maximum limit of liability
for each person injured in any one accident This is the most we will pay regardless of the
number of
1. Insureds;
2 Claims made;
3 Vehicles or premiums shown in the Declarations; or
4. Vehicles involved in the accident
B. No one will be entitled to receive duplicate pa 'ments for the same elements of loss under this
coverage and
Part A or Part C of this policy; or
Any Underinsured Motorists Covei .nje |JI I n lad I iy Lhis policy.
9
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OTHER INSURANCE
If there is other applicable auto medical payments insurance we will pay only our share of the loss.
Our share is the proportion that our limit of liability bears to the total of all applicable limits. However,
any insurance we provide with respect to a vehicle you do not own shall be excess over any other
collectible auto insurance providing payments for medical or funeral expenses.

SECTION 11 - PERSONAL INJURY PROTECTION COVERAGE
With respect to coverage provided by this Section, the provisions of the policy apply unless
modified by this Section.
SCHEDULE
BASIC PERSONAL INJURY PROTECTION BENEFITS
Benefits
Limit of Liability
Medical Expenses
$3,000
Work Loss
85% of gross income
up to a maximum of
$250 per week and
$20 per day for
essential services
Funeral Expenses
$ 1,500
Survivors' Loss
$3,000
If indicated in the Declarations, Added Personal Injury Protection Benefits apply instead of Basic
Personal Injury Protection Benefits, to the named insured or any family member.
ADDED PERSONAL INJURY PROTECTION BENEFITS
Benefits
Limit of Liability
Medical Expenses
As shown in the Declarations
Work Loss
As shown in the Declarations
Funeral Expenses
$ 1,500
Survivors' Loss
$3,000
REJECTION OF LOSS INCOME
If REJECTION OF LOSS OF INCOME is indicated in the Declarations, the loss of income coverage
included in the work loss benefit does not apply to the named insured and spouse
DEFINITIONS
The Definitions section is amended as follows.
A. The following definitions are replaced
1. "Family member" means:
a. A spouse or any other person related to the named insured by blood, marriage or
adoption, including a ward or foster child who:
ft) Is a resident of the named insured's household; or
(2) Usually makes his home in the same household but temporarily lives
elsewhera
2. "Occupying" means:
a. Being in or upon a motor vehicle as a passenger or operator; or
b. Engaged in the immediate act of entering, boarding or alighting from a motor
vehicle.
3. "Your covered auto" means a motor vehicle:
a. To which the bodily injury liability coverage of this policy applies and for which a
specific premium is charged; and
b. For which the named insured is required by the Utah Motor Vehicle Act to
maintain security.

• sA

1.

Ihe following definitions are added:
L

M o t o r vehicle" means any:
a.

Self-propelled vehicle which is designed f o r use upoii a highway, including
trailers and semi-trailers designed f o r use with such vehicles; and
Vehicle which is propelled by electric power obtained from overhead wires but
#vhich is not operated on rails
However, motor vehicle does not includa
a. Traction engines;
b. Road rollers;
a
Farm tractors;
d. Tractor cranes;
e. Power shovels; or
f. - W e l l d r i l l e r s
2
C.

Pedestrian" means any person not occupying or riding upon a motor vehicle.

As used in this Section:
1.

"Insured" means:
a

The named insured or any f a m i l y m e m b e r who sustains bodily injury caused by
an accident involving any m o t o r vehicle.

b.

Any other person who sustains bodily injury caused by an accident while:
(1)

Occupying your covered auto with the consent of the named insured;

(2) Occupying any other motor vehicle operated by the named insured or any
family member; or
(3)

A pedestrian if the accident involves your

However, insured does not include:
a.

The named insured who sustains bodily injury resulting f r o m the use or
operation of any motor vehicle, other than your covered auto, which is o w n e d
by the named insured

2.

b

Ai ly fai nlly member who sustains bodily injury resulting f r o m the use or
operation of any motor vehicle, other than your covered auto, which is o w n e d
by that f a m i l y member.

c.

Any person, other than the named insured or any f a m i l y member who sustains
bodily injury while occupying any motor vehicle when it is being used as a
public or livery conveyance.

" N a m e d insured" means the person in the Declarations.

PERSONAL INJURY PROTECTION COVERAGE
A.

BASIC PERSONAL INJURY PROTECTION BENEFITS
INSURING AGREEMENT
1

W e will pay basic personal injury protection benefits to or foi an insured who
sustains bodily injury. The b o d i l y injury must be caused by an accident involving the
use of a motor vehicle as a motor vehicle.

...

Subject to the limits shown in the Schedule or Dec laralu ui«' liasn
protection benefits consist of the following
a.

HI '-MIMI

i

t

Medical expenses. Reasonable expenses incurred for any necessary:
(1) Medical, surgical, x-ray, dental and rehabilitation services; and
(2) Prosthetic devices, ambulance, hospital and nursing services.
This includes any non medical remedial care and 'treatment rendered in
accordance with a recognized religious method of healing. However, medical
expenses do not include expenses in excess of those for a semi-private room,
unless more intensive care is medically required

b.

Work io»*
(1) Loss of income and earning capacity by an insured during his lifetime
because of the inability to work during a period beginning 3 days after the
date of bodily injury and continuing for a maximum of 52 consecutive
weeks. The 3 day waiting period shall not apply if the insured's inability to
work continues for more than a total of 2 consecutive weeks after the date
of bodily injury.
(2) An allowance for services actually rendered or expenses reasonably
incurred for services an insured would have performed during his lifetime
for his household had he not sustained bodily injury. This allowance begins 3
days after the date of bodily injury and continues for a maximum of 365
consecutive days. The 3 day waiting period shall not apply if the insured's
inability to perform such services continues for more than 2 consecutive
weeks after the date of bodily injury.
c. Funeral expenses. Funeral, burial or cremation expenses incurred
d. Survivors' loss. Compensation because of an insured's death. We will pay
survivors1 loss only to natural persons who are the insured's heirs.
B. ADDED PERSONAL INJURY PROTECTION BENEFITS
INSURING AGREEMENT
1. If the Declarations indicates that Added Personal Injury Protection Benefits apply, we
will pay added personal injury protection benefits instead of basic personal injury
protection benefits to or for the named insured or any family member who sustains
bodily injury. The bodily injury must be caused by an accident involving the use of a
motor vehicle as a motor vehicle.
2. Subject to the limits shown in the Schedule or Declarations, added personal injury
protection benefits consist of the following:
a. Medical expenses.
b. Work loss.
c. Funeral expenses.
d. Survivors' loss.
EXCLUSIONS
A. We do not provide Personal Injury Protection Coverage for bodily injury sustained by any
person:
1. While occupying a motor vehicle, other than your covered auto, which is:
a. Owned by; or
b. Furnished for the regular use of;
the named insured or any family member.
2. While:
a. Operating your covered auto without the express or implied consent of an
insured; or
b. Not in lawful possession of your covered auto.
3. If such person's conduct contributed to that person's injury under either of the
following circumstances:
a. Intentionally causing injury to that person; or
b. While committing a felony.
4. Arising out of the use of any motor vehicle while located for use as a residence or
premises.
B. We do not provide Personal Injury Protection Coverage for bodily injury:
1. Due to:
a. War (declared or undeclared);
b. Civil War;
c. Insurrection;
d. Rebellion or revolution; or
any act or condition incident to any of the above.
2. Resulting from the:
a. Radioactive;
b. Toxic;
c. Explosive; or

d Other hazardous;
properties of nuclear material.
C Under Basic or Added Personal Injury Protection Coverage, we do not provide for the loss
of income coverage included in the work loss benefit for the named insured and spouse if
REJECTION OF LOSS OF INCOME is indicated in the Declarations.
LIMIT OF LIABILITY
A. The limits of liability shown in the Schedule or Declarations for the personal injury
protection benefits that apply are the most we will pay for bodily injury sustained by any
one insured injured in any one motor vehicle accident regardless of the number of;
1. Insureds;
olicies or bonds applicable;
3. Claims made; or
A
Your covered autos.
B. Any amount otherwise payable under this e r i c | o r s e m e f 1 | shaii be reduced by any amount
paid, payable or required to be provided:
1
L Inder any workers' compensation law or similar law; or
2. By the United States or any of its agencies because an insured is on active duty in the
military services.
OTHER INSURANCE
A. No one will be entitled to receive duplicate payments for the same elements of loss under
this or any other insuranca
B. Any coverage we provide shall be primary only for bodily injury sustained by an insured in
an accident arising out of the use or operation of your covered auto:
C. If an insured is entitled to similar benefits under more than one policy, the maximum
amount payable under all of the policies shall not exceed the amount payable under the
policy with the highest limit of liability. We will pay only our share. Our share is the
proportion that our limit of liability bears to the total of all applicable limits of policies
providing coverage on the same basis.
D Any personal injury protection benefits paid or payable under this or any other auto
insurance policy shall be primary over any coverage provided under Part B of this policy.
,.,. PART E - DUTIES AFTER AN ACCIDENT OR LOSS
Part E is amended as follows:
Duties A., B.3. and B.5. are replaced by the following
A. A person seeking Personal Injury Protection Coverage must in the event of an
accident give us or our authorized agent prompt written notice of the accident The
notice should identify the insured and contain reasonably obtainable information with
respect to how, when and where the accident happened
B. An insured:
3. Must submit, as often as we reasonably require, 1L
is by
physicians we select We will pay for these exams.
5. Or someone on his behalf must promptly give us written proof of claim, under
oath if required Such proof of claim shall include:
a. Full details of the nature and extent of the bodily injury;
b
I reatment and rehabilitation received and contemplated; and
\ny other information which may assist us in determining the amount due and
payable,
b The following duty is added:
If

•

•

An insured; or
That insured's legal representative or survivors;
take legal action to recover damages for bodily injury against another party, that person
must promptly forward to us a copy of the summons and complaint or other process
served in connection with such action

IV. PART F-GENERAL PROVISIONS
Part F is amended as follows:
A. Paragraph B. of the Policy Period And Territory provision is replaced by the following
POLICY PERIOD AND TERRITORY
B, The policy territory is:
1. The United States of America, its territories or possessions; or

2.

Canada

B.

The Our Right To Recover Payment provision is replaced by the following
OUR RIGHT TO RECOVER PAYMENT
A. If we make a payment under this coverage and the person to or for whom payment
was made has a right to recover damages from another we shall be subrogated to that
right We shall be entitled to a recovery only after the person has been fully
compensated for damages That person shall:
1. Execute and deliver instruments and papers to us and do whatever else is
necessary to secure these rights; and
2. Do nothing after loss to prejudice them
B. If we make a payment under this coverage and the person to or for whom payment is
made recovers damages from another we shalt
1. Be entitled to the proceeds of the recovery; and
2. Have a lien against such recovery;
to the extent of our payment Notice of the lien may be given toe
1. The party from which damages are recovered;
2. That part/s agent or insurer; or
3. A court having jurisdiction.
We shall be entitled to a recovery only after the person has been fully compensated
for damages.
That person shalt
1. Hold in trust for us all rights of recovery which that person has against another
party;
2. Do whatever is necessary to secure these rights;
3. Do nothing after loss to prejudice them; and
4. Execute and deliver to us instruments and papers necessary to secure that
persons and our rights and obligations.
C. The following condition is added:
PREMIUM RECOMPUTATION
The premium for this policy has been established in reliance upon the limitations on the right
to recover damages contained in the Utah Insurance Coda If a court of competent
jurisdiction:
1. Declares; or
2. Enters a judgment the effect of which is to render;
the provisions of the Insurance Code invalid or unenforceable, in whole or in part, we shall
have the right to:
1. Recompute the policy premium; and
2. At our option, void or amend the provisions of this Section.

PART C - UNINSURED/UNDERINSURED MOTORISTS COVERAGE
SECTION I UNINSURED MOTORISTS COVERAGE - BODILY INJURY
INSURING AGREEMENT
A. We will pay compensatory damages which an insured is legally entitled to recover from the
owner or operator of an uninsured motor vehicle because of bodily injury:
1. Sustained by an insured; and

2. Caused by an accio«nt
The owner's or operator's liability for these damages must arise out of the ownership,
maintenance or use of the uninsured motor vehicle. Any judgment for damages arising out of
a suit brought without our written consent is not binding on us
"Insured" as used in this Part means:
1. . You or any family member.
2. Any other person occupying your covered auto.
3. Any person for damages that person is entitled to recover because of bodily injury to
which this coverage applies sustained by a person described in 1. or 2. above.
n
"Uninsured motor vehicle" means a land motor vehicle or trailer of any type:
1
To which no bodily injury liability bond or policy applies at the time of the accident
2. To which a bodily injury liability bond or policy applies at the time of the accident In this
case its limit for bodily injury liability must be less than the applicable minimum limits for
bodily injury liability specified by UTAH CODE AISBM Section 31 A--22-304. Tie applicable
minimum limits are:
a. $65,000 for each accident if the limit of liability is a single limit th*
h
accident or
$25,000 for each pttr si»i/$50,0001< >i u rich accident if the limit of liability is indicated
as a split limit
Which is a hit-and-run vehicle whose operator or owner cannot be identified and which
hits or causes an accident resulting in bodily injury without hitting
You or any family member;
A vehicle which you or any family member are occupying; or
c. Your covered auto.
If there is no physical contact with the hit-and-run vehicle the facts of the accident must
be proved We will only accept clear and convincing evidence, which must consist of more
than the insured's testimony,
4
To which a bodily injury liability bond or
the accident but the
bonding or insuring company:
a. Denies coverage; or
b. Is or becomes insolvent
However uninsured motor vehicle does not include any vehicle or equipment
1.
Owned by or furnished or available for the regular use of you or any family member.
2. Owned or operated by a self-insurer under any applicable motor vehicle law, except a
self-insurer which is or becomes insolvent
3. Owned by any governmental unit or agency.
4. Operated on rails or crawler treads.
5. Designed mainly for use off public roads while not on public roads.
6. While located for use as a residence or premises
EXCLUSIONS
"
"
A. We do not provide Uninsured Motorists Coverage for bodily injury sustained:
1.
By an insured while occupying, or when struck by, any motor vehicle owned by that
insured which is not insured for this coverage under this policy. This includes a trailer of
any type used with that vehicle.
2. By any family member while occupying, or when struck by, any motor vehicle y ou o « y i i
which is insured for this coverage on a primary basis under any other policy
B. We do not provide Uninsured Motorists Coverage for bodily injury sustained by any insured:
1
If that insured or the legal representative settles the bodily injury claim without our
consent
2. While occupying your covered auto when it is being used as a public or livery
conveyancaThis exclusion (B.2.) does not apply to a share-the-expense car pool
3. Using a vehicle without a reasonable belief that that insured is entitled to do so.
w. This coverage shall not apply directly or indirectly to benefit any insurer or self-insurer under
any of the following or similar law.
1.
Workers' compensation law; or
2. Disability benefits law.
We do not provide Uninsured Motorists Coverage for punitive

LIMIT OF U ABILITY
A. The limit of liability shown in the Declarations for each person for Uninsured Motorists
Coverage is our maximum limit of liability for all damages, including damages for care, loss of
services or death, arising out of bodily injury sustained by any one person in any one accident
Subject to this limit for each person, the limit of liability shown in the Declarations for each
accident for Uninsured Motorists Coverage is our maximum limit of liability for all damages for
bodily injury resulting from any one accident This is the most we will pay regardless of the
number of:
1. Insureds;
2. Claims made;
3. Vehicles or premiums shown in the Declarations; or
4. Vehicles involved in the accident
B. No one will be entitled to receive duplicate payments for the same elements of loss under this
coverage and
1. Part A or Part B of this policy; or
2. Any Underinsured Motorists Coverage provided by this policy.
C. We will not make a duplicate payment under this coverage for any element of loss for which
payment has been made by or on behalf of persons or organizations who may be legally
responsible
D. We will not pay for any element of loss if a person is entitled to receive payment for the same
element of loss under any of the following or similar law:
1. Workers' compensation law; or
2. Disability benefits law.
OTHER INSURANCE
If there is other applicable insurance available under one or more policies or provisions of coverage:
1. Any recovery for damages under all such policies or provisions of coverage may equal but
not exceed the highest applicable limit for any one vehicle under any insurance providing
coverage on either a primary or excess basis.
2. Any insurance we provide with respect to a vehicle you do not own shall be excess over
any collectible insurance providing coverage on a primary basis.
3. If the coverage under this policy is provided:
a. On a primary basis, we will pay only our share of the loss that must be paid under
insurance providing coverage on a primary basis. Our share is the proportion that our
limit of liability bears to the total of all applicable limits of liability for coverage
provided on a primary basis.
b. On a excess basis, we will pay only our share of the loss that must be paid under
insurance providing coverage on an excess basis. Our share is the proportion that our
limit of liability bears to the total of all applicable limits of liability for coverage
provided on an excess basis.
ARBITRATION
A. This provision does not apply if a small claims court having jurisdiction resolves the matter or
matters upon which the parties do not agree.
B. If we and an insured do not agree:
1. Whether that insured is legally entitled to recover damages; or
2. As to the amount of damages which are recoverable by that insured;
from the owner or operator of an uninsured motor vehicle, then the matter may be arbitrated.
However, disputes concerning coverage under this Part may not be arbitrated
Both parties must agree to arbitratioa If so agreed each party will select an arbitrator. The two
arbitrators will select a third If they cannot agree within 30 days, either may request that
selection be made by a judge of a court having jurisdiction.
C. Each party wilk
1. Pay the expenses it incurs; and
2. Bear the expenses of the third arbitrator equally.

-CY

D.

Unless both parties agree otherwise, arbitration will take place in the county in which the
insured lives. Local rules of law as to procedure and evidence will apply. A decision agreed to
by two of the arbitrators will be binding as to:
1. Whether the insured is legally entitled to recover damages; and
2. The amount of damages,
SECT|0N

„ UNINSURED MOTORiSTS ^COVERAGE PROPERTY DAMAGE

With respect to the coverage provided by this Section, the provisions of the policy apply unless
modified by this Section
INSURING AGREEMENT
We will pay compensatory damages which you are legally entitled to recover from the owner or
operator of an uninsured motor vehicle because of property damage caused by an accident
arising out of actual physical contact with your covered auto. The owner's or operator's liability for
these damages must arise out of the ownership, maintenance or use of the uninsured motor
vehicle. We will pay under this coverage only if the Declarations indicate that Property Damage
Uninsured Motorists Coverage is provided for the your covered auto involved in the accident
Any judgment for damages arising out of a suit brought without our consent is not binding on us
"Property Damage" as used in this Section means injury to or destruction of your covered auto.
However, property damage does not include
1. Loss of use of your covered auto; or
2. Damage to personal property contained in your covered auto.
"Uninsured motor vehicle" means a land motor vehicle or trailer of any type:
1. To which no liability bond or policy affording coverage for property damage applies at the
time of the accident
2. To which a liability bond or policy affording coverage for property damage applies at the
time of the accident In this case, its limit for property damage liability must be less than the
applicable minimum limits for property damage liability specified by UTAH CODE ANN.
Section 31A-22-304. The applicable minimum limits are:
a. $65,000 for each accident if the limit of liability is a single limit that applies for each
accident or
b. 515,000 for each accident if the limit of liability is indicated as a split limit
2 To which a liability bond or policy affording coverage for property damage applies at the
time of the accident but the bonding or insuring company is or becomes insolvent
However, uninsured motor vehicle does not include any vehicle or equipment
Owned by or furnished or available for the regular use of you or any family member.
Owned or operated by a self-insurer under any applicable motor vehicle law, except a
self-insurer which is or becomes insolvent
Owned by any governmental unit or agency.
Operated on rails or crawler treads.
Designed mainly for use off public roads while not on public roads
While located for use as a residence or premises.
EXCLUSIONS
A. We do not provide Property Damage Uninsured Motorists Coverage for property damage:
If you or your legal representative settles the property damage claim without our consent
When your covered auto is being used as a public or livery conveyance This exclusion
(A2) does not apply to a share-the-expense car pool.
For the first 5250 of the amount of the property damage to ear* •
<
i •
i «,
as the result of any one accident
To any motor vehicle owned by you or any family member which is not insured for this
coverage under this policy or any other policy. This includes a trailer of any type used with
that vehicle
If the owner, operator or license plate number of the uninsured motor vehicle cannot be
identified
B. This coverage shall not apply directly or indirectly to benefit any insuret of the property.
C. We do not provide Property Damage Uninsured Motorists Coverage for punitive or exemplary
damages.

LIMIT OF U ABILITY
Our maximum limit of liability for ail damages resulting from any one accident will be the lesser of:
1. The limit of liability shown in the Declarations; or
2. The actual cash value of your covered auto.
This is the most we will pay, regardless of the number of.
1. Claims made;
2. Vehicles or premiums shown in the Declarations; or
3. Vehicles involved in the accident
An adjustment for depreciation and physical condition will be made in determining actual cash value
at the time of loss.
Any amounts otherwise payable for damages under this coverage shall be reduced by all sums paid
because of the property damage by or on behalf of persons or organizations who may be legally
responsible
OTHER INSURANCE
If there is any other similar insurance available under more than one policy or provision of coverage:
1. The maximum recovery under all policies combined will not exceed $3500 for any one
vehicle
2. Any insurance we provide with respect to a vehicle you do not own shall be excess over
any other collectible insurance
3. We will pay only our share of the lose Our share is the proportion that our limit of liability
bears to the total of all applicable limits covering on the same level of property.
ARBITRATION
1. This provision does not apply if a small claims court having jurisdiction resolves the matter
or matters upon which the parties do not agree
2. If we and an insured do not agree:
a. Whether you are legally entitled to recover damages for property damage; or
b. As to the amount of damages which are recoverable by that insured;
from the owner or operator of an uninsured motor vehicle, then the matter may be
arbitrated However, disputes concerning coverage under this Section may not be
arbitrated
Both parties must agree to arbitration If so agreed, each party will select an arbitrator. The
two arbitrators will select a third If they cannot agree within 30 days, either may request
that selection be made by a judge of a court having jurisdiction
3. Each party wilt
a. Pay the expenses it incurs; and
b. Bear the expenses of the third arbitrator equally.
4. Unless both parties agree otherwise arbitration will take place in the county in which you
live Local rules of law as to procedure and evidence will apply. A decision agreed to by two
of the arbitrators will be binding as to:
a. Whether you are legally entitled to recover damages for property damage; and
b. The amount of such damages
ADDITIONAL DUTIES AFTER AN ACCIDENT OR LOSS
A person seeking coverage under this Section, or someone on that person's behalf, must also
1. Promptly send us copies of the legal papers if a suit is brought
2. Report the accident within 10 days to us or our authorized representative

SECTION 111 UNDERINSURED MOTORISTS COVERAGE
With respect to the coverage provided by this Section, the provisions of the policy apply unless
modified by this Sectioa
INSURING AGREEMENT
A. We will pay compensatory damages which an insured is legally entitled to recover from the
owner or operator of an underinsured motor vehicle because of bodily injury:
1. Sustained by an insured; and
2. Caused by an accident
The owner's or operator's liability for these damages must arise out of the ownership,
maintenance or use of the underinsured motor vehicle.

We will pay damages under this coverage caused by an underinsured motor vehicle only if l
or 2. below applies:
1
The limits of liability under any applicable bodily injury liabiii"l bonds or policies have been
exhausted by payment of judgments or settlements; or
2. A tentative settlement has been made between an insured and the insurer of the
underinsured motor vehicle and we:
a
I tave been given prompt written notice of such tentative settlement and
b. advance payment to the insured in an amount equal to the tentative settlement within
30 days after receipt of notification
"Insured" as used in this Section means:
1
You or any family member.
Any other person occupying your covered auto.
Any person for damages that person is entitled to recover because of bodily injury to
which this coverage applies sustained by a person described in 1. or 2. above
C. "Underinsured motor vehicle" means a land motor vehicle or trailer of any type to which a
bodily injury liability bond or policy applies at the time of the accident but the amount paid for
bodily injury under that bond or policy to an insured is not enough to pay the full amount the
insured is legally entitled to recover as damages.
However, underinsured motor vehicle does not include any vehicle or equipment
1
To which a bodily injury liability bond or policy applies at the time of the accident but its limit
for bodily injury liability is less than the applicable minimum limits for bodily injury liability
specified by UTAH CODE ANN. Section 3 1 A - 2 2 - 3 0 4 . The applicable minimum limits ara
a
$65,000 for each accident if the limit of liability is a single limit that applies for each
accident or
t:
$25,000 for each person/550,000 4
the limit of liability is indicated
as a split limit
2. Owned by or furnished or available for the regular use of your or any family member.
3. Owned by any governmental unit or agency.
i
Operated on rails or crawler treads.
5. Designed mainly for use off public roads while not upon public roads.
6. While located for use as a residence or premises
7
Owned or operated by a person qualifying as a self-insurer imWor
or
vehicle law.
u. To which a bodily injury liable
policy applies at the time of the accident but the
bonding or insuring company.
a. Denies coverage; or
b. is or becomes insolvent
EXCLUSIONS
A. We do not provide Underinsured Motorists Coverage for bodily injury sustained:
1.
By an insured while occupying, or when struck by, any motor vehicle owned by that
insured which is not insured for this coverage under this policy This includes a trailer of
any type used with that vehicle
2. By any family member while occupying, or when struck by, any motor vehicle you own
which is insured for this coverage on a primary basis under any other policy.B. We do not provide Underinsured Motorists Coverage for bodily injury sustained by any
insured:
1. While occupying your covered auto when it is being used as a public or livery conveyance.
This exclusion (B.1.) does not apply to a share-the-expense car pooL
2. Using a vehicle without a reasonable belief that that insured is entitled to do so.
This coverage shall not apply directly or indirectly to benefit any insurer or self-insurer under
any of the following or similar law,
1.
Workers' compensation law; or
2. Disability benefits law.
•"* We do not provide Underinsured Motorists Coverage for punitive or m HI mj ml, y i UTI,H |H«

UMIT OF LIABILITY
A. The limit of liability shown in the Declarations for each person for Underinsured Motorists
Coverage is our maximum limit of liability for all damages, including damages for care, loss of
services or death, arising out of bodily injury sustained by any one person in any one accident
Subject to this limit for each person, the limit of liability shown in the Declarations for each
accident for Underinsured Motorists Coverage is our maximum limit of liability for all damages
for bodily injury resulting from any one accident This is the most we will pay regardless of the
number of:
1. Insureds;
2. Claims made;
3. Vehicles or premiums shown in the Declarations; or
4. vehicles involved in the accident
B. No one will be entitled to receive duplicate payments for the same elements of loss under this
coverage and Part A, Part B or Part C of this policy;
/ C. We will not make a duplicate payment under this coverage for any element of loss for which
payment has been made by or on behalf of persons or organizations who may be legally
responsible
D. We will not pay for any element of loss if a person is entitled to receive payment for the same
element of loss under any of the following or similar law:
1. Workers' Compensation law; or
2. Disability benefits law.
OTHER INSURANCE
If there is other applicable insurance available under one or more policies or provisions of coverage:
A. Any recovery for damages under all such policies or provisions of coverage may equal but not
exceed the highest applicable limit for any one vehicle under any insurance providing coverage
on either a primary or excess basis.
/ B. Any insurance we provide with respect to a vehicle you do not own shall be excess over any
collectible insurance providing coverage on a primary basis.
C. If the coverage under this policy is provided:
1. On a primary basis, we will pay only our share of the loss that must be paid under insurance
providing coverage on a primary basis. Our share is the proportion that our limit of liability
bears to the total of all applicable limits of liability for coverage provided on a primary
basis.
2. On an excess basis, we will pay only our share of the loss that must be paid under insurance
providing coverage on an excess basis. Our share is the proportion that our limit of liability
bears to the total of all applicable limits of liabillity coverage provided on an excess basis.
ARBITRATION
1. This provision does not apply if a small claim court having jurisdiction resolves the matter or
matters upon which the parties do not agree.
2. If we and an insured do not agree:
a. Whether that insured is legally entitled to recover damages; or
b. As to the amount of damages which are recoverable by that insured;
from the owner or operator of an underinsured motor vehicle, then the matter may be
arbitrated However, disputes concerning coverage under this endorsement may not be
arbitrated
Both parties must agree to arbitration If so agreed, each party will select an arbitrator. The two
arbitrators will select a third If they cannot agree within 30 days, either may request that
selection be made by a judge of a court having jurisdiction
3. Each party wilt
a. Pay the expenses it incurs; and
a. Bear the expenses of the third arbitrator equally.
4. Unless both parties agree otherwise, arbitration will take place in the county in which the
insured lives. Local rules of law as to procedure and evidence will apply. A decision agreed to
by two of the arbitrators will be binding as to:
a. Whether the insured is legally entitled to recover damages; and
b. The amount of damages

V

ADDfTIONAL DUTIES
A person seeking coverage under this Section must also promptly:
A. Send us copies of the legal papers if a suit is brought and
B Notify us in writing of a tentative settlement between the insured and 'the insurer of 'the
underinsured motor vehicle and allow us 30 days to advance payment to that insured in an
amount equal to the tentative settlement to preserve our rights against the insurer, owner
operator of such underinsured motor vehicle.

"~

COTifERAGE FOR DAMAGE TO YOUR AUTO

INSURING AGREEMENT
" "
A. We will pay for direct and accidental loss to your covered auto or any non-owned auto,
including their equipment minus any applicable deductible shown in the Declarations. If loss to
more than one your covered auto or non-owned auto results from the same collision, only
the highest applicable deductible will apply. We will pay for loss to your covered auto caused
by.
1. other than collision only if the Declarations indicate that Other Than Collision Coverage is
provided for that auto.
2. Collision only if the Declarations indicate that Collision Coverage is provided for that auto.
If there is a loss to a non-owned auto, we will provide the broadest coverage applicable to any
your covered auto shown in the Declarations.
"Collision" means the upset of your covered auto
leir impact with
another vehicle or object
Loss caused by the following is considered other than collision:
1. Missiles or failing objects;
6. Hail, water or flood;
2. Fire;
7. Malicious mischief or vandalism;
1.
Theft or larceny;
8. Riot or civil commotion;
Explosion or earthquake;
9. Contact with bird or animal; or
" " Windstorm;
10. Breakage of glass.
• 1>

If breakage of glass is caused by a collision, you may elect to have it consider ed a loss caused

by collision.
"Non-owned auto" means:
I
Any private passenger auto, pickup, van oi trailer not owned by or furnished or available
for the regular use of you or any family member while in the custody of or being operated
by you or any family member; or
2
Any auto or trailer you do not own while used as a tempo
auto which is out of normal use because of its:
a. Breakdown;
d Loss; or
b. Repair;
e. Destruction
c. Servicing;
TRANSPORTATION EXPENSES
In addition, we will pay, without »r •
up to 5 15 per day, to a maximum of
$450, for
1. Temporary transportation expenses incurred by you in the event of a loss to your covered
auto. We will pay for such expenses if the loss is caused by:
II Other than collision only if the Declarations indicate that P p
*
an* j$
provided for that auto.
li
Collision only if the Declarations indicate that Collision Coverage is provided for 'that auto.
2 Loss of use expenses for which you become legally responsible in the event e"r le.':s to a
non-owned auto. We will pay for loss of use expenses if the loss is caused by:
a. Other than collision only if the Declarations indicate that Other Than Collision Coverage is
provided for any your covered auto.
b Collision only if the Declarations indicate that Collision Coverage is provided f oi ai ly yoi II
covered auto.

If the loss is caused by a total theft of your covered auto or a non-owned auto, we will pay only
expenses incurred during the period
1. Beginning 4 8 hours after the theft and
2. Ending when your covered auto or the non-owned auto is returned to use or we pay for its
loss.
If the loss is caused by other than theft of a your covered auto or a non-owned auto, we will pay
only expenses beginning when the auto is withdrawn from use for more than 2 4 hours.
Our payment will be limited to that period of time reasonably required to repair or replace the your
covered auto or the non-owned auto.
EXCLUSIONS
W e will not pay for.
1. Loss to your covered auto or any non-owned auto which occurs while it is being used as a
public or livery conveyance This exclusion (1.) does not apply to a share-the-expense car pooL
2. Damage due and confined to:
a. Wear and tear;
c. Mechanical or electrical breakdown or failure; or
b. Freezing;
d
Road damage to tires.
This exclusion (2.) does not apply if the damage results from the total theft of your covered
auto or any non-owned auto.
3. Loss due to or as a consequence of:
a. Radioactive contamination;
d
Civil war;
b. Discharge of any nuclear
e. Insurrection; or
weapon (even if accidental);
f.
Rebellion or revolutioa
c. War (declared or undeclared);
4. Loss to:
a. Any electronic equipment designed for the reproduction of sound, including, but not
limited to:
(1) Radios and stereos;
(2) Tape decks; or
(3) Compact disc players;
b. Any other electronic equipment that receives or transmits audio, visual or data signals,
including, but not limited to:
(1) Citizens band radios;
(2) Telephones;
(3) Two-way mobile radios;
(4) Scanning monitor receivers;
(5) Television monitor receivers;
(6) Video cassette recorders;
(7) Audio cassette recorders; or
(8) Personal computers;
c. Tapes, records, discs, or other media used with equipment described in a. or b. or
d. Any other accessories used with equipment described in a. or b.
This exclusion (4.) does not apply to:
a. Equipment designed solely for the reproduction of sound and accessories'used with such
equipment provided:
(1) The equipment is permanently installed in your covered auto or any non-owned auto;
or
(2) The equipment is:
(a) Removable from a housing unit which is permanently installed in the auto;
(b) Designed to be solely operated by use of the power from the auto's electrical
system; and
(c) In or upon your covered auto or any non-owned auto;
at the time of the loss.
b. any other electronic equipment that is:
(1) Necessary for the normal operation of the auto or the monitoring of the auto's
operating systems; or

An integral pan of the same unit housing any sound reproducing equipment described
in a and permanently installed in the opening of the dash or console of your covered
auto or any non-owned auto normally used by the manufacturer for installation of a
' radio.
5. A total loss to your covered auto or any non-owned auto due to destruction or confiscation
by governmental or civil authorities.
This exclusion (5.) does not apply to the interests of Loss Payees in y our covered auto.
6. Loss to a camper body or trailer you own which is not shown in the Declarations. This exclusion
(6.) does not apply to a camper body or trailer you
a, Acquire during the policy period; and
b. Ask us to insure within 30 days after you become the owner.
7. Loss to any non-owned auto when used by you or any family member without a reasonable
belief that you or that family member are entitled to do so.
8. Loss to:
a. Awnings or cabanas; or
b. Equipment designed to create additional living facilities.
9. Loss to equipment designed or used for the detection or location of radar or laser
10. Loss to any custom furnishings or equipment in or upon any pickup or van. Custom furnishings
or equipment include but are not limited to.
a. Special carpeting and insulation, furniture or bars;
b. Facilities for cooking and sleeping;
c. Height-extending roofs; or
ci Custom murals, paintings or other decals or graphics.
ll
Loss to any non-owned auto being maintained or used by uriy pei MJH wnue empioyea or
otherwise engaged in the business of:
a. Selling;
Storing; or
b. Repairing;
c. Servicing;
vehicles designed for use on public highways. This includes road testing and delivery.
Loss to any non-owned auto being maintained or used by any person while employed or
otherwise engaged in any business not described in exclusion 11. This exclusion (12.) does not
apply to the maintenance or use by you or any family member of a non-owned auto which is a
private passenger auto or trailer.
13. Loss to your covered auto or ai ly i IOI i owned auto, located inside a facility designed for
racing, for the purpose of.
a
Competing in; or
b. Practicing or preparing for;
any prearranged or organized racing or speed contest
*A ' oss to, or loss of use of H non-owned auto rented by.
You; or
Any family member;
if a rental vehicle company is precluded from recovering such loss or loss of use, from you or
that family member, pursuant to the provisions of any applicable rental ayeement or state law.
=
LIMIT OF LIABILITY
A Our limit of liability for loss will be the lesser of the
1. Actual cash value of the stolen or damaged property; or
2. Amount necessary to repair or replace the property with other property of like kind and
quality
However, the most we will pay for loss to any non-owned auto which is a trade1 is 8SOU.
\ny adjustment for depreciation and physical condition will be made in determining actual cash
aiue in the event of a total loss
C. If a repair or replacement t J,JL " '- *le than like kind or quality, /we will not pay ror me
amount of the betterment
_
_
_
PAYMENT OF LOSS
We may pay for loss in money or repair or replace the damaged or stolen p imn
\ \ ,\ \i
expense, return any stolen property to:
1.
You; or

2. The address shown in this policy.
If we return stolen property we will pay for any damage resulting from the theft We may keep all or
part of the property at an agreed or appraised value.
If we pay for loss in money, our payment will include the applicable sales tax for the damaged or
stolen property,
LOSS PAYABLE CLAUSE
Loss or damage under this policy shall be paid as interest may appear, to you and the loss payee
shown in the Declarations. This insurance with respect to the interest of the loss payee, shall not
become invalid because of your fraudulent acts or omissions unless the loss results from your
conversion, secretion or embezzlement of your covered auto. However, we reserve the right to
cancel the policy as permitted by policy terms and the cancellation shall terminate this agreement as
to the loss payee's interest We will give the same advance notice of cancellation to the loss payee as
we give to the named insured shown in the Declarations.
When we pay the loss payee we shall, to the extent of payment be subrogated to the loss payee's
rights of recovery.
<

TOWING AND LABOR COSTS COVERAGE
We will pay towing and labor costs incurred each time your covered auto or any non-owned auto
is disabled, up to the amount shown in the Declarations as applicable to that vehicla If a non-owned
auto is disabled, we will provide the broadest towing and labor costs coverage applicable to any
your covered auto shown in the Declarations. We will only pay for labor performed at the place of
disablement
NO BENEFIT TO BAILEE
This insurance shall not directly or indirectly benefit any carrier or other bailee for hire
OTHER SOURCES OF RECOVERY
If other sources of recovery also cover the loss, we will pay only our share of the loss. Our share is
the proportion that our limit of liability bears to the total of all applicable limits. However, any
insurance we provide with respect to a non-owned auto shall be excess over any collectible
source of recovery including, but not limited to:
1. Any coverage provided by the owner of the non-owned auto.
2. Any other applicable physical damage insurance;
3. Any other source of recovery applicable to the loss.
APPRAISAL
A. If we and you do not agree on the amount of loss, either may demand an appraisal of the loss. In
this event, each party will select a competent appraiser. The two appraisers will select an
umpire. The appraisers will state separately the actual cash value and the amount of loss. If they
fail to agree, they will submit their differences to the umpire. A decision agreed to by any two
will be binding. Each party wilt
1. Pay its chosen appraiser; and
2. Bear the expenses of the appraisal and umpire equally.
B. We do not waive any of our rights under this policy by agreeing to an appraisal.

PART E - DUTIES AFTER AN ACCIDENT OR LOSS
We have no duty to provide coverage under this policy unless there has been full compliance with
the following duties:
A. We must be notified promptly of how, when and where the accident or loss happened Notice
should also include the names and addresses of any injured persons and of any witnesses.
Notice to our authorized representative is considered notice to us.
B. A person seeking any coverage must
1. Cooperate with us in the investigation, settlement or defense of any claim or suit
2. Promptly send us copies of any notices or legal papers received in connection with the
accident or loss.
3. Submit, as often as we reasonably require:
a. To physical exams by physicians we select We will pay for these exams.
b. To examination under oath and subscribe the sama
4. Authorize us to obtain:
a. Medical reports; and
b. Other pertinent records.

C.

D.

5. Submitaproof of loss when required by us
A person seeking Uninsured Motorists Coverage must also:
1. Promptly notify the police if a hit and run driver is involved
2. Promptly send us copies of the legal papers if a suit is brought
A person seeking Coverage for Damage to Your Auto must also:
1. Take reasonable steps after loss to protect your covered auto or any non-owned auto
and their equipment from further loss. W e will pay reasonable expenses incurred to do
this.
2. Promptly notify the police if your covered auto or any non-owned auto is stolen
3. Permit us to inspect and appraise the damaged property before its repair or disposal.

PART F - GENERAL PROVISIONS
BANKRUPTCY
Bankruptcy or insolvency of the insured shall not relieve us of any obligations under this policy,
CHANGES
A. This policy contains ail the agreements between you and us Its terms may not be changed or
waived except by endorsement issued by us.
If there is a change to the information used to develop the policy premium, we may adjust your
premium Changes during the policy term that may result in a premium increase or decrease
include, but are not limited to, changes irt
1 The number, type or use classification of insured vehicles;
2
Operators using insured vehicles;
3, The place of principal garaging of insui ed "i ml licles;
4. Coverage, deductible or limits.
if a change resulting from A. or B. requires a premium adjustment we will make the premium
adjustment in accordance with our manual rules.
C If w e make a change which broadens coverage under this edition of your policy without
additional premium charge, that change will automatically apply to your policy as of the date w e
implement the change in your stata This paragraph ( O does not apply to changes implemented
with a general program revision that includes both broadenings and restrictions in coverage,
whether that general program revision is implemented through introduction of:
1. A subsequent edition of your policy; or
2. An Amendatory Endorsement
i
FRAUD
"
"
- - —
W e do not provide coverage for any insured who has made fraudulent statements or engaged in
fraudulent conduct in connection with any accident or loss for which coverage is sought: under 'this
policy.
,
LEGAL ACTION AGAINST US " """" """" _*™
""
" " '"" " —
—
A. No legal action may be brought against us until there has been full compliance with all the terms
of this policy, in addition, under Part A, no legal action may be brought against us until
1. W e agree in writing that the insured has an obligation to pay; or
2. The amount of that obligation has been finally determined by judgment after trial.
B. No person or organization has any right under this policy to bring us into any actir i ; z e: ~r
^
the liability of an insured.
OUR RIGHT TO RECOVER PAYMENT
'
"
A. If we make a payment under this policy and the person to or for whom payment was made has a
right to recover damages from another we will be subrogated to that right That person shall do:
1. Whatever is necessary to enable us to exercise our rights and
2. Nothing after loss to prejudice them
However, our rights in this paragraph (A.) do not apply under Part D, against any person using
your covered auto with a reasonable belief that that person is entitled to do so.
ci. If w e make a payment under this policy and the person to or for whom payment is made
recovers damages from another, that person shall:
1. Hold in trust for us the proceeds of the recovery; and
2, Reimburse us to the extent of our payment

•n/*

C

W e shall be entitled to a recovery under paragraph A. or & only after the person has been fully
compensated for damages.
D. Our rights do not apply under Paragraph A. with respect to Underinsured Motorists Coverage if
we:
1.
Have been given prompt written notice of a tenative settlement between an insured and the
insurer of an underinsured motor vehicle; and
2. Fail to advance payment to the insured in an amount equal to the tentative settlement within
3 0 days after receipt of notif icatioa
If we advance payment to the insured in an amount equal to the tentative settlement within 3 0
days after receipt of notif icatioa
1. That payment will be separate from any amount the insured is entitled to recover under the
provisions of Underinsured Motorists Coverage; and
2. W e also have a right to recover the advanced payment
POLICY PERIOD AND TERRITORY
A. This policy applies only to accidents and losses which occur
1.
During the policy period as shown in the Declarations; and
2. Within the policy territory.
B. The policy territory is:
1. The United States of America, its territories or possessions;
2. Puerto Rico; or
3. Canada
This policy also applies to loss to, or accidents involving, your covered auto while being
transported between their ports
PREMIUM
The premium stated in the Declarations is the initial premium for this pdlfcy. On each renewal
continuation or anniversary of the effective date of this policy the premium shall be computed by us
in accordance with our manuals then in usa
TERMINATION
A. Cancellation. This policy may be cancelled during the policy period as follows:
1.
The named insured shown in the Declarations may cancel by:
a. Returning this policy to us; or
b. Giving us advance written notice of the date cancellation is to take effect
2. W e may cancel by mailing to the named insured shown in the Declarations at the address
last known by us:
a. At least 10 days notice:
(1) If cancellation is for nonpayment of premium; or
(2) If notice is mailed during the first 60 days this policy is in effect and this is not a
renewal or continuation policy; or
b. At least 30 days notice in all other cases.
3. After this policy is in effect for 6 0 days, or if this is a renewal or continuation policy, we
will cancel only:
a. For nonpayment of premium; or
b. If your driver's license or that of.
(1) Any driver who lives with you; or
(2) Any driver who customarily uses your covered auto;
has been suspended or revoked This must have occurred:
(1) During the policy period; or
(2) Since the last anniversary of the original effective date if the policy period is
other than 1 year; or
c. If the policy was obtained through material misrepresentation
B. Nonrenewal. If we decide not to renew or continue this policy, we will mail notice to the named
insured shown in the Declarations at the address last known by us. Notice will be mailed at least
30 days before the end of the policy period If the policy period is:

1

Less than 6 months, we will have the right not to renew
ontinue this policy ever y 6
months, beginning 6 months after its original effective data
11
< 1 year or longer, we will have the right not to renew or *
•.• te tl lis f: c lie |. ill: G ii :::1
anniversary of its original effective data
Automatic Termination. If we offer to renew or continue and you or your representative do
not accept this policy will automatically terminate at the end of the current policy period Failure
to pay the required renewal or continuation premium when due shall mean that you have not
accepted our of fer.
If you obtain other insurance on your covered auto, any similar insurance provided by 1:1 i ss
policy will terminate as to that auto on the effective date of the other insurance.
Other Termination Provisions.
1. We may deliver any notice ins1 aarl • il
" I " ,l ''
i .ailing of any notice shall be
sufficient proof of notica
2. If this policy is cancelled, you may be entitled to a premium refund If so, we will send you
the refund The premium refund if any, will be computed according to our manuals
However, making or offering to make the refund is not a condition of cancellation.
3. The effective date of cancellation stated in the notice shall become the end of the policy
period
TRANSFER OF YOUR INTEREST IN THIS POLICY
A. Your rights and duties under this policy may not be assigned without u,
•
However, if a named insured shown in the Declarations dies, coverage will be provided f
1. The surviving spouse if resident in the same household at the time of death. Coverage
applies to the spouse as if a named insured shown in the Declarations; and
2. The legal representative of the deceased person as if a named insured shown in the
Declarations. This applies only with respect to the representative's legal responsibility to
maintain or use your covered auto.
B. Coverage will only be provided until the end of the policy period
TWO OR MORE AUTO POLICIES
if this policy and any other auto iiisurance policy issued to you by us apply to the same accident the
maximum limit of our liability under all the policies shall not exceed the highest applicable limit of
liability under any one policy.
NAMED NON-OWNER COVERAGE ENDORSEMENT
" ~
If the Named Non-Owner Coverage and the Property Damage Uninsured Motorists Coverage
endorsements are attached to the policy, the Named Non-Owner Coverage endorsement is
amended as follows:
Section IV. Part C. - Uninsured Motorists Coverage is amended as f i illi» i ,.
Paragraph C.2. of the Limit of Liability provision does not apply
The Company has caused this policy to be signed by its President and Secretary, but it shall not be
binding unless countersigned on the Declarations page by a duly authorized agent of the company.

IJJL^
Michael Si Wilder, Secret* y

°age 23 of 23
(ISO: PPOOO 10894; PP01930694- p p m n - a n / i o e .
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Exhibit B

MARK A. LARSEN (3727)
JOLEEN S. MANTAS (8562)
LARSEN & MOONEY LAW
50 West Broadway, Suite 100
Salt Lake City, Utah 84101
Telephone: (801) 364-6500
Attorneys for Plaintiff
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STATE OF LI I AH

THE ESTATE Oi DOROTHY
BERKEMEIR, by and through its
Executor, KAREN NIELSEN,

LOMI'I A INI

Plaintiff,
v.
HARTFORD INSURANCE COMPANY
OF THE MIDWEST,

„

J,—f

._.

Defendant.

The Estate of Dorolhv Rprkr'Ninii Ii

mil lll(iiiiiiiiiiiiiilll)

II!

II MMIIIMI h in n II II n
i II i n

("Berkemeir Estate") alleges as follows:
PARTIES, JURISDIC
1.
L .-ikr - I -r 1111 11 j

2.

The decedent Dorothy
I ih

l/l

llriltrhli-il

EV*K*

;J^,.-n*

-neir ("Ms R^rKpmeir ; was a resident of Salt

d i e a OH AL.9L.L>.

Plaintiff Karen Nielsen, a resident of Su..«.ini uuu

appi Milled executor of the bstate of I lorothy Berkemeir.

I.If.\\ i, is t!h | »i»»| 11" '

3.

Defendant Hartford Insurance Company of the Midwest ("Hartford") is a

foreign corporation conducting business as an insurance company and validly licensed to
do business in Utah with the Utah Department of Insurance.
4.

The matter in controversy is in excess of $20,000.00, and the claims arose

in Salt Lake County.
5.

This Court therefore has jurisdiction pursuant to Utah Code Ann. § 78-3-4

and venue is proper pursuant to Utah Code Ann. § 78-13-4 and § 78-13-7.
BACKGROUND FACTS
6.

On October 16, 1995, Ms. Berkemeir was a passenger in her vehicle,

traveling in an easterly direction in the left lane of Interstate 80, approximately nine miles
west of Cheyenne, Wyoming.
7.

Ms. Berkemeir's vehicle was being driven by her daughter, Mary Davis.

8.

James Alexander, a Washington resident, was operating his vehicle in an

easterly direction in the right lane of Interstate 80, when he suddenly turned directly in front
of Ms. Berkemeir's vehicle.
9.

The driver of Ms. Berkemeir's vehicle was unable to avoid striking Mr.

Alexander's vehicle.
10.

As a direct and proximate result of Mr. Alexander's negligence, Ms.

Berkemeir sustained serious personal injuries, incurred medical expenses, incurred
property damage, sustained permanent impairment and disability, and incurred other
special and general damages including pain and suffering.

2

~ " October :* 1:?9e Ms. Berkeme*r executed a settlement agreement and
relea*

unange i

..

A ur, wts of his insurance policy with

-u?a ice Company.
I •'"

li I the amount ot Mb Berkemeir's damages, the settlement did not fully

compensate her for her loss.
FIRST CLAIM FOR RELIEF
(Breach of Contract Against Hartford I Ifrvl. Code Ann. § 78-11-12(1 )(b) is Not Conti oiling)
1?.

Plaintiff incorporates eaci i ai id every allegation of paragraphs 1 through 12

of the prenerli <i f < hi|iln m I
I I
[

Mw Berkemeir obtained a persona! automobile ins

, effecJivi',' January .
15.

,

, . January 24, 1996, a copy of wnicn is attached

Under the terms of that policy, Ms. Bei ^

-

torist

coverage in the amount of $100,000.00 pei person. Section III, paragraph A of the policy
provides:
We will pay compensatory damages w; :i- J V -nsure * \>
entitled to recover from the owner o< oper<* ;
underinst jred motor vehicle beca'<,c* *l*
i
I

*

i lined by an insured, and
uiisetl I, |

t\\ titluiil

The owner's or operator s liability toi these damages must
1
out of the ownershi| maintenance or use of the
i rinsured nintni vehicle.

16.

Ms. Berkemeir made demand upon Hartford for payment under her

underinsured motorist coverage, resulting in an arbitration proceeding originally scheduled
to begin on July 21, 1997, and then rescheduled to begin on September 23, 1997.
17.

Upon her death, the Berkemeir Estate demanded payment of the

underinsured motorist coverage as a contractual claim against the policy, but Hartford
denied the claim.
18.

Due to Ms. Berkemeir's death, Hartford denied the Berkemeir Estate's

contractual claim against the insurance policy on the basis that the claim is barred by Utah
Code Ann. § 78-11-12(1 )(b), which states:
If prior to judgment or settlement the injured person dies
as a result of a cause other than the injury received as a result
of the wrongful act or negligence of the wrongdoer, the
personal representatives or heirs of that person are entitled to
receive no more than the out-of-pocket expenses incurred by
or on behalf of that injured person as the result of his injury.
19.

Utah Code Ann. § 78-11-12(1 )(b) is neither controlling nor applicable and

does not bar the Berkemeir Estate's contractual claim against the insurance policy, which
survives Ms. Berkemeir's death, because the statute does not apply to contract claims.
20.

If Utah Code Ann. § 78-11-12(1)(b) is not controlling, pursuant to the terms

of the policy, Defendant Hartford is indebted to the Berkemeir Estate in the amount of
$100,000.00 and has damaged the Berkemeir Estate in that amount by failing to pay that
sum, plus interest.
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SECOND CLAIM FOR RELIEF
(Failure to pay out-of-pocket expenses under
Utah Code Ann. § 78-11-12(1 )(b) against Hartford)
21.

Plaintiff incorporates each and every allegation of paragraphs 1 through 12

and 14 through 16 of the preceding Complaint.
22.

Upon her death, if Utah Code Ann. § 78-11-12(1)(b) is applicable, the

Berkemeir Estate alternatively demanded payment under the underinsured motorist
coverage as a contractual claim against the policy, "out-of-pocket expenses incurred by or
on behalf of that injured person as a result of his injury" of the medical expenses
necessarily incurred as a result or the October 16, 1995, collision, plus interest, but
Hartford denied the claim.
23.

Due to Ms. Berkemeir's death, Hartford denied the Berkemeir Estate's

contractual claim against the insurance policy on the basis that the claim is barred by Utah
Code Ann. §78-11-12(1)(b).
24.

If Utah Code Ann. § 78-11-12(1 )(b) is applicable, "out-of-pocket expenses

incurred by or on behalf of that injured person as a result of his injury," as that phrase is
used in the statute, includes the medical expenses necessarily incurred as a result or the
October 16, 1995, collision.
25.

If Utah Code Ann. § 78-11-12(1)(b) is applicable, the Berkemeir Estate is

entitled to recover from Defendant Hartford "out-of-pocket expenses" consisting of medical
expenses totaling $38,249.29 paid by Ms. Berkemeir or paid by others on her behalf.

5

26.

If Utah Code Ann. §78-11-12(1 )(b) is applicable, Ms. Berkemeir's Estate is

entitled to interest on the medical expenses at the rate often percent per annum from the
date of the accident, October 16, 1995. Utah Code Ann. § 78-27-44.
WHEREFORE, the Berkemeir Estate requests judgment against Hartford as follows:
A.

On the Claim for Relief, for a judgment in favor of the Berkemeir Estate and

against Hartford in the amount of $100,000.00;
B.

On the Second Claim for Relief, for a judgment in favor of the Berkemeir

Estate and against Hartford in the amount of $38,249.29;
C.

For the cost incurred in bringing and prosecuting this matter;

D.

For an award of prejudgment interest at the applicable statutory rate; and

E.

For such other and further relief as the Court may deem appropriate.

Dated: November 2, 1999.
LARSEN & MOONEY

A«sj6U~>^
Larsen
Joleen S. Mantas
Attorneys for Plaintiff
Plaintiffs Address:
1681 West Silverspring
Park City, Utah 84098
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